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PROCEEDINGS
6:39 p.m.

CHAIR HOOD: Okay. We"re going to
go ahead and get started. Good evening,
ladies and gentlemen. This 1s a public
hearing of the Zoning Commission of the
District of Columbia. It 1s Wednesday, May
20th, 2009.

My name 1s Anthony Hood. We expect
to be joined by Vice Chairman Jeffries.
We"re joined by Commissioner Keating,
Commissioner May and Commissioner Turnbull.
We"re also joined by Ms. Sharon Schellin,
Office of Zoning staff; Office of Planning,
Ms. Brown-Roberts.

This proceeding is being recorded
by a court reporter and is also webcast live.

Accordingly, we must ask you to refrain from
any disruptive noises or actions 1In the
hearing room.

The subject of this evening®s final
hearing 1s Zoning Commission Case 08-15. This
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IS a request of Friendship-Macomb SC for
approval of a consolidated PUD and related map
amendment, for a property located iIn Square
1920 and 1920N, and 1ts continuation of the
May 4th, 2009 hearing.

Notice of today"s hearing was
published 1n the D.C. Register January 2nd,
2009, and copies of that announcement are
available to my left on the wall near the
door. The hearing will be conducted 1In
accordance with provisions of 11 DCMR 3022 as
follows:

Preliminary matters. Rebuttal and
closing by the Applicant; cross examination of
rebuttal and closing. All persons appearing
before the Commission are to Till out two
witness cards. These cards are located to my
left on the table near the door.

Upon coming forward to the speak to
the Commission, please give both cards to the
reporter sitting to my right, before taking a
seat at the table. When  presenting
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information to the Commission, please turn a
speaker to the microphone, first stating your
name and home address.

When you are fTinished speaking,
please turn your microphone off so that your
microphone 1s no longer picking up sound or
background noise. Again, to avoid any
appearance to the contrary, the Commission
requests that persons present not engage the
members of the Commission in conversation at
any recess or at any time. The staff will be
available throughout the proceedings for any
questions.

Please turn off all beepers and
cell phones at this time so as not to disrupt
these proceedings. I don"t think we really
need this, but let me just do this anyway.
Would all individuals wishing to testify
please rise to take the oath, and only the
individuals who we"re going to hear from.

We"11l only hear from rebuttal and
whoever®s going to cross, and then the final
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closing remarks. So Ms. Schellin, could you
just administer the oath for those persons?

[WITNESSES SWORN.]

MS. SCHELLIN: Thank you.

CHAIR HOOD: I did that anyway
because | read i1t, but we"re not -- nobody"s
going to testify. We"re just going to have
rebuttal and closing remarks. At this time,
the Commission will consider any preliminary
matters. Does the staff have any preliminary
matters?

MS. SCHELLIN: 1 do not.

CHAIR HOOD: Okay . Mr. Feola,
could you come forward and bring your rebuttal
team? | think we had started, so we can pick
up where we left off. You want the lights
off?

MR. FEOLA: Sure, that would be
great.

CHAIR HOOD: You can begin when
you"re ready.

APPLICANT REBUTTAL TESTIMONY
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MR. FEOLA: Thank you, Mr.
Chairrman. For the record, my name 1is Phil
Feola with the law firm of Pillsbury,
Winthrop, Shaw, Pittman. We are, | believe,
about halfway through a rebuttal.

As you recall iIn the last session,
we had rebuttal testimony from Marty Wells on
traffic and parking issues, and Gerald Henning
on the noise issues. We were -- we had
started on some of the design issues, and if
because of the way we broke, begging the
Commission®s pardon, 1°d like to back up a
little bit so Mr. Heapes can pick up in sort
of sequence.

So there®s a little bit, maybe four
or five slides that overlap, but they fit iInto
the rest of this presentation. So with that,
111 ask Mr. Richard Heapes, the project
architect, to continue his rebuttal.

MR. HEAPES: Good evening,
Commissioners. I want to just take maybe
three slides and review a couple of i1tems |1
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think we forgot, and make sure that you
understood.

First, as you recall, when we were
discussing the northern parking and 1its
adjacency to Ordway Street, we had this
diagram up, and there was lots of conversation
about the temporary traffic coming at Ordway
and Wisconsin.

I believe we did not mention that,
as part of our submission, we are prepared to
pay for the making permanent of that traffic
coming, according to specifications by DOT.
That 1mprovement, along with the street light
there, i1s exclusive of the escrow money that
we"ve put away.

So although we didn*"t mention 1t,
at the direction of DDOT, as part of our
submission, we are going to pay for and
implement that traffic coming at Ordway.

I think secondly, there"s been so
much conversation about residential parking
and parking i1in the north Ilot. One of the
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things iIn recalling our process on the north
lot, we actually had fewer parking spaces
designated there, and iIn the course of our
conversations with the neighbors at that time
in the beginning, there was a massive concern
about night time parking of our residences 1in
the neighborhood.

So 1In fact, that reason led us to
Increase our parking to one parking per unit.

So | wanted to make known that that was the
priority when we were doing much of this
planning.

Secondly, I1"ve added this second
asterisk. We talked about how far 1t was from
the center part of the retail to the beginning
of our parking, and/or the beginning of
parking on Ordway.

As we"ll talk about In a minute,
the slope of the site has the entrance to the
north garage down the slope of the site, at
this Ilocation, effectively across from our
parking.
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I didn"t make that point, but
whether you are parking on the north side or
the south side, access to that garage is
effectively down Newark. We would not
anticipate having a parking entrance off of
Wisconsin for obvious reasons, with the curb
cut.

So just to summarize, we are paying
for whatever traffic coming replacement needs
to happen there, in addition to the Ilight,
exclusive with the escrow, and we have
increased, which 1s represented 1in this
application, the number of parking spaces on
the north side, to make sure there®s one space
per unit to minimize the residential parking
iIn  the neighborhood at night, which you
imagine 1s quite extreme on the streets,
particularly iIn McLean Gardens. That"s a
little review of that issue.

I want to review a couple of i1ssues
on the other loading that we began to get into
In our conversation as we were leaving last
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time. I think you"ve 1inspired us to be a
little more creative and 1 want to propose to
you that in looking at the Macomb loading and
how 1t"s vreally going to work, we are
proposing three things.

First of all, we do believe through
a ramp 1In the proposed supermarket loading
block and then the sidewalk access to that,
that we can combine both through the
management of the truck loading and the use of
that dock, those two loading facilities to, at
the minimum, be a safety valve for 1f the
Macomb loading®"s not working, and massively
Increase i1ts capacity should that be the case.

Secondly, we are going to propose
that 1f 2 Amy"s can manage to have their trash
relocated on their site proper, as | believe
the gentleman testified, we"re prepared to
manage that and include their deliveries in
our loading dock. So we"ll work cooperatively
and allow them to use these Iloading dock
facilities, properly managed as the whole dock
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system will be managed, with the safety valve
of them being connected to the joint parking.

So we now have, | believe, a single
management system for all the southside
parking, all managed by one group. we*" 1l
coordinate the trash pickups together. That
should be an easy thing to do, and make sure
that that alley really works.

So effectively, we have up to four
or fTive available berths to make that Macomb
loading work. I think that was a direct
response to the questions, which we appreciate
making us think a little harder and push a
little harder.

The final issue on the loading, |
want to make sure that i1t is well understood
here that all throughout this process, we
agreed to listen to and explore any idea, not
necessarily to make i1t work.

I want to remind you this 1i1s an
early slide. 1 talked about the slope of this
site, which Is extreme, as you can see iIn this
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photograph. 1 want to talk a little bit about
the thought process that we went through on
the grocery store loading, so that you can
come to the same conclusion that it i1s where
It needs to be and how 1t needs to be.

This was our original loading
diagram from 2005. You"ll notice that the
loading dock i1s In the exact same corner of
the store, but we were combining vehicle and
truck traffic down to a K turn, backing into
that loading.

Our 1initial feeling was that we
wanted to minimize the traffic coming from
Macomb and 38th Street, as i1t iIs today, and to
be quite honest, | would say we"ve pushed our
back to the store.

Two Emportant things. That loading
IS there because of where the front of the
store 1i1s, where 1t is today, Wisconsin and
Newark, the shape of the grocery store, which
defines which way the aisles go, and the
functionality of the grocery store i1s based on
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loading to the back of the store, putting the
store and coming out from the back of the
store. That"s the way the supermarkets are
designed to work and to load out.

One of the 1i1nitial neighborhood
reaction iIn this meeting was you"ve cut us
off. You"ve cut half the neighborhood off
with the back of the store. Right now, we can
get to the store on 38th Street, both
vehicularly and sidewalk-wise. The
neighborhood 1s using that parking TfTacility
for overflow parking.

It was at that meeting that some of
the TfTolks suggesting considering the use of
Idaho as a way to get iIn there, which meant
one thing. In order to do that, our loading
had to go below that 38th Street level, so it
could go all the way through the whole site,
which was fortunate, since that was the low
part of the site.

It was from that agreement that we
needed to get access to the store from all the
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neighborhoods around, particularly for walkers
and for parkers using that garage fTacility,
that said ""Okay, we"ve got to push the loading
down below that, get i1n underneath i1t and have
that intermediate level."

Over the course of conversation
with the neighborhood, because of the slopes,
I"ve just pulled up a couple of sketches. We
probably had ten of these, but they
demonstrate this issue of slopes.

In today"s configuration from our
notes, as you come down the site, It"s a seven
percent slope to get down to that Macomb
level, and 1f you use all of this ramp area,
that 1s a six percent slope, In getting down
to the truck loading.

As you know from parking garages
and other things, that"s about as steep a
slope as you want to take, park cars on for
one thing, and take trucks down. Some of the
things we looked at iIn that process, this 1is
what happens when we looked at taking i1t down
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along the side, to the same loading area at
the same depth, never mind the conflict with
trucks and cars.

You can see, although you probably
can"t read 1t, that yields an 18 percent slope
down from Newark Street, which 1i1s, 1| don"t
think even 1In the steepest vehicle speed ramp
can you do, never mind with a semi truck, that
18 percent slope.

You can see with the turning sweep
of the truck, we became convinced DDOT
woulldn®"t even let us do that anyways, because
that big truck swinging through that
Intersection. There®"s probably four or five
more of these, one to demonstrate to you that
we did consider every option with the
neighborhood and considered i1t seriously.

As a result, we do believe, because
of where the loading needs to be and the
slopes on the site, and maintaining access to
all the neighbors, that i1t i1s In the right
place and of course, as we left last time, we
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did demonstrate to you, through the computer,
how we visually, through the roll and the berm
and the planting, in our minds have completely
mitigated that.

Secondly, 1 believe our acoustical
consultant demonstrated that from a noise and
interruption perspective, we have mitigated it
to 1ts current condition today. That"s just
for your own education a little bit of the
thought process. We can talk about that.

The third component before we talk
about the architecture is this notion of what
a neighborhood center i1s. We"ve heard terms
and testimony that this 1Is a destination
place, all kinds of elaborate terms.

I really just wanted to share with
you, from the ICSC, which you know who that is
and their retail definition of what a
neighborhood center 1s. As you know, they
classify places.

COMMISSIONER JEFFRIES: You
probably want to say the entire --
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MR.  HEAPES: The International
Council of --

COMMISSIONER JEFFRIES: Of Shopping
Centers.

MR.  HEAPES: Shopping Centers.
They are the retail people that develop
standards that define -- thank you very much -
- that define what a market 1s, how big a
center i1s, what i1ts characteristics are and iIn
terms of labeling things.

IT you"ll look at the paragraph, it
says "A neighborhood Center 1is designed to
provide convenience parking for the day to day
needs of consumers in its immediate
neighborhood. They say roughly half of these
centers are typically anchored by a grocery
store and/or supermarket, while a third have a
drug store.

These anchors support stores such
as drug stores, sundry stores, snacks and
personal services. IT you just take their
definition on the top line, the merchandising
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i1Is about local day-to-day convenience. Thelr
size tends to be anywhere from about 30,000
square feet to 150,000 square feet, obviously
depending on whether there®s a supermarket.

They"re anchored by a supermarket
and/or drug, and that supermarket tends to be
40 or 50 percent of that retail. It"s an
interesting comparison. IT you look at it
today, clearly the merchandising 1is those
things, personal services, drug sundry snacks,
right about 90,000 square feet, which is kind
of right down the middle of the size, anchored
by the drug store and grocery store today, and
that 1s about 32 percent of all retail on that
property.

I think 1t"s important to view what
we"re proposing in the same light. As you can
see, we are a little more than ten percent
larger, the 119,000 square feet. We are
proposing to be anchored by the grocery store,
which will 1include a drug store, and this
represents the higher end of convenience,
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almost half of the square footage.

My point being i1s the small shops
have gone down, the groceries played a bigger
role In establishing who would be adjacent to
it and what stores would want to be there. So
iIT today 32 percent of some 60,000 square feet
IS service retail, we have less of that i1n the
future. We maintain that i1t will be a one-
mile serving convenient grocery-driven
neighborhood services. That"s what we"ve
maintained from day one.

This adds the extra layer of an
overlay on the retail. Let me just give you
more of some specific examples. Today, we
left the overlay, there"s a little bit of room
left, we would be able to keep Starbucks.
They have a long term lease. They need to
stay i1In the project.

One of the things we have
discovered as we re-read the definition, 1It"s
not about restaurants. It"s about food-
related retail. So a Shemali®s, which was a
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local neighborhood deli that we®"d like to
bring back, an i1ce cream store, all the small
kinds of food-related retail that you"d want
to have, could not be there today, that you
would expect to have iIn a neighborhood-serving
place.

The 1ce cream, the wine bar,
etcetera, the Shemali"s deli, the Starbucks.
So to that point, we want to make sure that
that"s what we"re looking for, i1s to have that
component of the neighborhood center, not a
collection of new restaurants.

As you know, we have agreed with
the ANC to limit that to 20 percent. | had a
conversation about Street Works®" role in this
project was sure, as planners and consensus-
builders.

Our other role was to define the
market, the economics and the viability of the
project, to make sure that we didn®"t undertake
a project that was not economically viable,

that the supermarket didn"t build.
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There has been conversation of
taking one floor of the residential off or
taking two floors of the residential off, and
I will tell you we went through that with the
neighborhood, and did the pro forma analysis,
and looked at taking the floor off.

Certainly from an wurban design
point of view, we believe the massing"s fine.

From a traffic parking point of view, we
believe we"ve accommodated those few trips.
It was our determination that that change 1in
economics changed the viability of the project
and therefore did not recommend it to the
supermarket.

But we did studies with McWilliams-
Ballard. All of these things we looked at iIn
great depth and came to that conclusion. It
wasn"t just the mere fact of massing or number
of units.

I want to end with a slide that I
started back with way back when, of the plan
and everything that has been changed 1n the
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plan, as a result of the neighbors, and use
Mr. Pickman®"s suggested list of what things at
the end of the day might be a proposal to get
this all pulled together, and speak to these
several items.

In Mr. Pickman®s proposal, there
was the suggestion to move the Ildaho
facilities north to Newark to the corner. As
I hope I"ve demonstrated, neither does that
work Tfunctionally on the site or for the
supermarket, and i1t doesn"t physically work.
So we have tried to mitigate the iImpacts to
the maximum.

To expand the loading area so that
all of the loading for the south block could
be used there, we think by connecting to the
Macomb loading docks, we effectively have one
system of loading on the south block, and have
agreed to do that.

There was a conversation about the
spillover of residential. IT you took two
floors off of the residential building, that
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would quote "free up the parking.' The point
I want to make Is that that parking would also
go with the two Tfloors of residential.
There"s no economics to pay for two levels of
parking when the residential 1i1sn"t there.
That i1s really not an effective change.

There was conversation about the
truck sizes not jutting into the public space
on the north parcel. As you know, we have a
truck management plan that can also regulate
the size of trucks that are coming there to
match the dock size.

Conversation about excluding new
residents from the RPP use both from the ANC
and this list. As you know, that"s a separate
DDOT process that we don"t think is really the
place to be discussed here.

Conversation about additional
community parking above the 30 spaces. | hope
that we have demonstrated by our actions today
allowing neighbors i1n the parking, that just
like other things, we can open this issue up
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and reevaluate i1t once the project opened, and
we see where, how things are coming out and
how the thing i1s being used.

As you know, this parking will be
used differently by time of day and by time of
week . So just like with the traffic coming,
we"re prepared to reopen this question and
reevaluate 1t once we understand 1t.

And Tfinally to require traffic
mitigation i1n escrow of 500,000. We are
providing traffic mitigation in today"s
proposal. The Ordway configuration, the new
light, and are providing what we think Is an
objective request by DDOT to fund 1i1n the
amount of escrow. Not a subjective thing that
we have proposed, but as a result of DDOT"s
study of the traffic coming potential.

Finally, as 1| just mentioned, the
neighborhood shopping center issue, to retain
the Macomb overlay. We have perfectly
willingness, we"ve said, to limit the uses to
20 percent, and a conversation about requiring
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neighborhood-serving businesses with
subsidized rents.

We have said from the beginning 1t
IS our desire for the existing tenants to move
in the middle of the phase and be part of
this. I"ve made i1t very clear that 1 can"t
make those tenants stay in business, desire to
move, etcetera. But In our pro formas we are
expecting that and looking forward to that.

That pretty much, as best as | can,
summarizes some new thinking on the loading
and parking. I"m sure Commissioner May will
remember some conversation we had in our First
hearing, that gets to the architectural
grounds of things, and | wanted to bring some
of that thinking to bear as | end this.

Some of the topics were the
character of the, 1 guess what 11l call the
rear or the Macomb-facing side of the grocery
store. The comment was made that that was
underwhelming at best, and really not of a
character.
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As we looked at that building, our
notion was really in reality that wall i1s the
side of this building, even though you can
never see the two at the same time, and
propose that we then bring iInto that wall the
same articulation as i1s in the front of the
building, the same cornice detail, same
breakout, only they will be flat big panels,
obviously being the side of the store, and
just complete the Dblock with the same
architecture as i1t reads around the building.

I would remind you that i1n fact
this 1s what you see from Macomb Street. That
woulld be the alley and the entrance to the
parking. But at least there®"s some continuity
to the structure. We then talked about each
building and 1 believe 1t was particularly Mr.
May®"s concern that these not be flat
buildings, that the buildings not only be
built with real materials but have dimension
to them and detail to them.

So we have proposed, just to walk

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

29

you through this, as we walk through a section
of each one of these buildings, and I have the
drawings 1f you"d like me to pass them up as
the lights come back on.

But essentially the character and
depth of each facade, of one and a half, two
feet of the key cornice lines, the key
elevations lines. Here of course 1is the
existing storefront system, three-foot
projection, and the organization of materials.

I have with me samples of that
material, which you were concerned that i1t not
be Dryvit or EIFS, that i1t be quality material
and have some depth to 1It. So that"s
essentially the profile with the materials
listed on these boards for the Wisconsin
building.

IT we go and look at what 1 call
the Loft building or the Newark building, and
take a section through that, this would be the
characteristic for the significant stone
cornice, significant depth through that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

30

cornice line, and then that the store front
line 1s strong-based materials, articulated
and then the window system.

IT we look at the two elevation
sections of our Wisconsin building, first the
red brick, you can see an attempt here for
column relief. True balconies, not just
French balconies that are pasted on the facade
to create that depth of the cornice, etcetera.

Similar details on the Dblonde
portion of that building, where you can see
the overlap of the bay windows, the character
of the cornice both in height and dimension,
and the cornice line of the storefront.

As 1°ve said, 1I"ve got these
materials here to go over with you, pass
around when the lights go on, and that really
iIs, at least our attempt to answer the
questions that have been hanging over the
conversation, and 1 thank vyou Tfor vyour
attention.

CHAIR HOOD: Do we have the latest
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version of this slide, this presentation?

MR. FEOLA: We"ll pass it out right
now, Sir.

Well, there are a couple of legal i1ssues that
I could either take up now, or we could ask --

the Commission could ask Mr. Heapes questions.
How would you like to proceed?

CHAIR HOOD: Let"s go ahead and do
all of 1t together, and we"ll ask our
questions. 1711 just ask my colleagues to jot
your questions down i1If you have them. Let"s
go ahead and do the whole thing.

MR. FEOLA: Just a couple of
minutes on some of the legal i1ssues that have
been raised by the opponents of the project,
and most particularly the comprehensive plan
ISsue.

The linchpin of the opponents*
contention that the project isn"t consistent
with the comprehensive plan is the fact that
the land, the generalized land use map, the
future land wuse map that"s part of the
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comprehensive plan shows the property as low
density commercial.

I jJust want to point out that the
way the Council has asked agencies, i1ncluding
this Agency, to look at that map is to look at
It and 1iInterpret it broadly. That"s words
right on the face of the map, that 1t"s not a
zoning map that"s on the face of the map, that
typical heights and densities describe a
general character of the area, and the
granting density bonus through PUDs may result
In heights that exceed the typical ranges that
are cited.

Notwithstanding all that, 1 think
It"s very important, as the Office of
Planning®s original memo 1i1n this case has
stated, 1s that low density equates to two
zones: The C-1 zone and the C-2 zone
districts under your regulations.

The C-2 2zone by definition iIs a
mixed use zone. It actually 1s a zone that
encourages the provision of housing in
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addition to the commercial. It allows 1.5 FAR
of commercial, and then allows the property
owner a bonus, 1f you will, of 1.0 above that
for residential.

So this project, which we"ve asked
for C-2A  zoning, and IS under  those
thresholds, i1s completely consistent with that
land use designation on the comprehensive
plan. The Council has also told agencies such
as Zoning Commission that 1t needs to look at
the holistic approach of the plan.

It needs to look at the policy map,
which calls this a neighborhood commercial
center. You heard Mr. Heapes just talk about
what"s in the neighborhood commercial center,
in that mixed use development on commercial
corridors 1i1s supported by this land use
element.

The opponents have suggested
correctly that the Jland use element 1is
entitled to more weight, and then rely on the
land use map. That i1s the fallacy of their
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position, because the land use map 1s a part
of the land use element, which 1includes a
number of other policies, including
development of transit corridors, promoting
rezoning to accommodate such development and
development of pedestrian-oriented nodes all
along these major corridors.

Finally, as the Commission i1s well
aware, the comprehensive plan requires this
Commission to look at all the district
elements, housing, economic development,
transportation, urban design and the area
elements, 1iIn this case the Rock Creek West
element, to see 1T there"s a capability with
projects before you.

We Dbelieve that the Office of
Planning has i1t correct, that this project 1is
completely consistent with the plan, and ask
the Commission®s permission, because 1 didn"t
want to spend a lot of time going point by
point through the submission of the Wisconsin-
Newark neighborhood coalitions, pleading on
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this to submit into the record our, i1f you
will, point by point critique of that. May 1?

CHAIR HOOD: Yes, that"s fine Mr.
Feola.

MR. FEOLA: Now 1"d just like to
end the rebuttal with, to address some of the
comments that we heard from opponents about
the Applicant®™s unwillingness to abide by the
ANC resolution iIn this case.

As you are well aware, ANC 3C voted
unanimously to support this resolution, with
11, well actually 16 conditions 1f you count
the subconditions. We believe the applicant
has met the majority of those, and this little
exhibit shows that with three exceptions.

The first exception IS the
providing for commercial parking spaces on the
north parcel. You"ve heard Mr. Heapes talk
about why the Applicant decided not to go 1In
that direction. The second i1s to prohibit RPP
parking, which we believe 1s more appropriate
to be decided by the Department  of
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Transportation, which has a whole process and
procedure set up, Tfor an 1inclusive look at
this issue.

Finally, we disagree on the amount
of the escrow. We"re not sure where the ANC
came up with $500,000. We are proposing
$100,000 as Mr. Heapes, based on an estimate
that was given to us by DDOT, which was
actually $96,000 to do the traffic mitigation
that might be needed, 1f In fact everything
doesn"t fall iIn place as neither we nor the
Department of Transportation believes.

So with that, that ends our
rebuttal, Mr. Chairman. IT we are going to
save 60 seconds for concluding remarks after
questions from the Commission and cCross-
examination, 1 think that we may be able to
get out of here early tonight.

CHAIR HOOD: Thank you. Thank you,
Mr. Feola and to the team. Colleagues, let"s
open 1t up TfTor questions. Anybody want to
start off with questions on rebuttal?
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COMMISSIONER TURNBULL: 1 just have
-— Mr. Heapes, could you just go back through
your slide for the Macomb parking dock?

MR. HEAPES: Yes sir. Excuse me,
Is this the slide?

COMMISSIONER TURNBULL: 1 wonder if
you could just repeat what you said earlier?
I"m sorry. I sort of missed the connection
with that. So i1f you could just trace back
what you said?

MR. HEAPES: To remind you, here's
Macomb. Here"s the two cornice components and
here®"s our property line. Our proposal 1Is to
the sweep of a small truck that you can come
in here, pull 1n and pull back to our loading
from our building, which allows us to have one
truck here and a truck holding or waiting,
which then allows us to come out.

Our proposal 1s, this i1s of course
ten feet molar level. So or ten feet below
the alleyway, using this berth as an example.

Managed by the dock manager of both this dock
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and that dock, we can have trucks come 1in
here. You will come up with your dolly, up a
ramp, up a ramp and then out along the outside
of the building, covered 1If necessary on a
sidewalk that"s on the same level as Macomb
Street.

So essentially we"re adding a
sidewalk on our property, adjacent to the
building, to a door that takes you down
completely by hand and down to that dock. So
any of those docks can be used to either
supplement this dock, i1f there®"s two trucks
there or a truck in the alley, etcetera.

COMMISSIONER TURNBULL: Is that

door normally locked?

MR. HEAPES: The door normally
locked?

COMMISSIONER TURNBULL: Yes.

MR. HEAPES: I would expect it
would be.

COMMISSIONER TURNBULL: Okay . 1
mean that"s not -- again, this 1is all a
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coordination issue with the dock manager.

MR. HEAPES: Well, really it"s

because of the dock manager. You®"re correct.
That truck isn"t going to know to use that
dock facility —-

COMMISSIONER TURNBULL: Unless he"s
been radioed or--

MR. HEAPES: Right. But by the
way, he"s not going to use, know to use this
facility unless he®"s been scheduled. But we
all know that -- we think there"s enough time
for each truck to have half an hour there, but
you know as well as |1 do things get off
schedule etcetera.

So in scheduling his dock, the
notion would be he"d come here. If the dock"s
full, he would call the same number and get
access i1nto this dock area, which doesn"t
effectively have a limit. So and as you"ll
recall, there 1i1s also the two on-street
loading docks that are not managed by us, but
available as well. Does that answer your
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question?

COMMISSIONER TURNBULL: Yes, thank
you .

COMMISSIONER JEFFRIES: Mr. Heapes,
can you go to your slide, truck loading
access. This is all from ldaho, and I"m just
looking at the buffer. What type of trees 1is
this? So can you tell me a little bit about
the vegetation? I mean what are we talking
about here?

MR. HEAPES: In our application,
there 1s actually a landscaping proposed plan.

This, by the way, just shows the tree
vegetation. It doesn"t show any berm
vegetation.

We have planted these trees.
There®s light green trees on this document
and dark green trees. It°s hard to
distinguish them, of course.

But 1f you were to look on the
landscape drawing, there are both deciduous
and evergreen trees proposed, and these trees
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were put i1n the computer at 20 feet, at the
kind of height you would expect to be put in,
based on the caliber of trees 1iIn the
application, and i1in those locations, to assure
that they are effective in visually
mitigating.

So 1f the combination of fully
evergreen trees --

COMMISSIONER JEFFRIES: So they"ll
be fully -- 1 mean so yes, that"s where my
question 1s. Okay . So when this initially
gets started out of the box, you®"ll see this
level of buffer.

MR. HEAPES: What size caliber are
we looking at here? The Hlandscape plan 1is
actually Shiek C as 1n Charlie dash 107 1n the
original application, which was 14 feet.

This doesn"t have the caliber.
That particular tree says ‘'Large native
evergreen species, minimum 14 feet height at
planting."

COMMISSIONER JEFFRIES: Height at
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planting.

MR. HEAPES: Rather than caliber,
which 1s different for each plant species. So
C-107 in the originally May 16th, and i1t 1is
that plan that was modeled relative to the
tree location and color.

My colleague i1s telling me that the
October rendition, which modified that access,
IS a better rendition, but it"s still C-107.
That"s because the driveway moved. [Is there a
retaining wall?

COMMISSIONER JEFFRIES: Yes, Yyou
know, 1 know that you"ve gone over this, but
the height of that retaining wall i1s 20 feet.

Will there be any binds or just obviously I™m
just trying to get a sense.

MR. HEAPES: The goal 1s not to
have a berm there that needs maintenance. It
would become a berm cover binds, etcetera.
But 1t"s the dirt that"s doing the heavy
lifting.

COMMISSIONER JEFFRIES: Okay.
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Thank you, Mr. Chair.

CHAIR HOOD: Commissioner May?

COMMISSIONER MAY: I just want to
mention, I1"m glad you showed us the new
version of the rear elevation if you will. 1
forgot exactly what the rear i1s, but at that
back side there. I think you made the right
move by trying to make it relate more to the
front facade, which I find very attractive.

I am 1iInterested 1In seeing the
materials i1n the materials board, and 1f you
want to jJjust pass that up, and otherwise |1
don"t have any other questions.

CHAIR HOOD: Okay. I think we have
finished with our questions. Okay. Let"s do
cross on rebuttal. We"re not going to present
the whole case again tonight. We"re going to
do cross on rebuttal.

Ms. Baristow? 1°"m not seeing her.

Mr. Davis? Okay. Ms. Scalifani? I don"t
see her. Mr. O"Sullivan? Come to -- yes. So
Mr. Korbel is going to do rebuttal. Okay, Mr.
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Korbel, you may begin.

MR. KORBEL: Thank you. Can you
hear me? Can everybody hear properly?

CHAIR HOOD: I"d hate to have you
move closer and then they*d tell you to move
back. So 1 think -- Mr. Jeffries, 1 can"t
hear you.

MR. KORBEL: Can you hear me?
Thank you. This i1s the first time 1"ve done
cross since the first hearing, and I"ve been
In cross rehabilitation, so hopefully I"ve
learned a little something over the last four
hearings.

CHAIR HOOD: I don"t want to ask
you who your teacher was, so just --

(Laughter.)

COMMISSIONER JEFFRIES: That"s a
scary thing. You don"t want to go there.

MR. KORBEL: I did serve as an
apprentice, yes. Let me start out. Mr. Wells
or Mr. Feola, did Street Works approve of PSI
as a transportation expert for performing the
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peer review, the traffic study for the Ildaho
street party?

MR. FEOLA: This wasn"t testified

to on rebuttal. I"m not sure what relevance
It has.
On May the 4th, we received a written
statement, which 1 presume was presented in
the record, as part of their rebuttal, and 1
believe that Mr. Wells testified related to
the PSI1 work.

But honestly, | can"t completely
remember that. But I would assume what they
submitted on May the 4th was the detail of
their rebuttal.

CHAIR HOOD: May the 4th?

MR. FEOLA: That"s correct.

CHAIR HOOD: But did we ever hear -

MR. FEOLA: It was on May the 4th.

CHAIR HOOD: Okay. I didn"t hear
your response. Okay. So he didn"t ask you a
question.
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MR. KORBEL: Well, my question was
he said that | couldn"t ask that question,
because 1t wasn®"t presented in rebuttal, and
the reason | raise the question sir iIs because
the traffic consultant presented a ten-page
rebuttal that largely was an attempt to
discredit the PSI report.

I think the record should know, the
Commission should know that the Applicant
actually approved PSI as an expert to perform
that first study.

CHAIR HOOD: Okay.

MR. KORBEL: But 11l move on, Sir.

CHAIR HOOD: So noted. We actually
have 1t. It was passed to me, so --

MR. KORBEL: So I don"t have time
to question the many assertions that are made
in that study. 1 know you don"t want me to do
that. But I would Ilike to ask several
questions for clarification, and 1*d like to
ask these for Mr. Rose and hopefully it will
help me get through this as quickly as
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possible.

Mr. Rose, 1In your rebuttal, you
said that PSI used a study from Australia in
1ts analysis of truck volume. Did PSI use
this study as the basis for any of its
conclusions or recommendations?

MR. ROSE: They included the table
and did not use the data i1n any of their
calculations.

MR. KORBEL: Thank you. Mr .
Chairman, 1 have some questions regarding the
controversy between the experts regarding the
Baltimore study that was used by PSI to
estimate truck deliveries at the Macomb Street
alley, and 1 hope you"ll give me a little
latitude iIn my questioning, to help clear
things up.

I know that some of the
commissioners, | believe Commissioner May and
Commissioner Jeffries, were skeptical of the
68 deliveries. So | think 1t"s particularly
important to set the record straight on this
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particular issue.

We have a couple of dueling
experts, so 1°d like to at least get to the
bottom of this. My understanding is that the
Applicant believes that PSI Transportation
actually made a gross error, because It
confused truck stops with truck trips, when
looking at the Baltimore data, and 1t ended up
making an estimated number of deliveries that
was double that of what it should be.

In other words, he read Table A-2
in the ITE report wrong, and his estimate of

68 deliveries should have been 34; 1iIs that

correct?

MR. WELLS: Let me cut to the chase
here. ITE produced a table and reported 1in
its column heading "Truck Trips." They

reported that in their trip generation manual.
Because this was an 1important point, we
contacted ITE, to ask them did you mean what
you literally said 1i1n your table "Truck
Trips."
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I fully expected the answer yes,
these are truck trips. To my surprise, they
said ""No, these are truck stops." ITE said we
made an error, and they are publishing an
errata sheet.

So the data in the ITE manual
appears, that"s the word ITE used, because
they did not have the source document. | see
Mr. Korbel, and | take my hat off to him,
obtained the source document. But they meant
to say stops.

So based on that data, PSI, who are
competent. I don"t take any swipes at their
competency, came up with an estimate of 68.
Now compare that with what we observed at the
actual PUD. We observed a total of 14 trucks
for the, not including the Giant, not
deliveries to Giant, but deliveries to all the
other trucks.

So we"ve got a range of estimates
from the 18 to 16 versus 68. To put those
numbers 1In perspective, as Richard indicated,
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we gave this more thought and think that a
redundant system, one that combines all of the
single-handed truck berths, to make them
available to any of the retail tenants on the
south block, made sense.

With a capacity of 14 hours a day,
half hour dwell time, you can basically
process 28 trucks. |If you have three single-
unit truck berths available, you can
accommodate 84 truck trips. So that"s a long-
winded answer to your question. It was an
important point to understand exactly what ITE
said.

We went to the bible, which is ITE.

In the case of ITE, the bible i1s not the Word
of God. It was written by a mortal who made
an error in the column heading. So 1
acknowledge that.

MR. KORBEL: Thank you, Mr. Wells,
for helping me get through my [line of
questioning on this issue, and 1 appreciate
your acknowledgment that the PSI1 traffic

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

51

experts interpreted that data correctly, and

that the 68 1s truck stops and not truck

trips.

CHAIR HOOD: Yes. We got 1t. We
actually got 1t. So you gave a long-winded
question. He gave a Ilong-winded answer.

Let"s cut the 1long and let"s get to the
questions. We got that one.

Here"s what happened. You gave a
long-winded question. He gave a long-winded
question, and now Yyou"re getting ready to
reiterate what his answer was. We already
have 1t. Help us. You"re helping us.

MR. KORBEL: Thank you, sir. 1 did
submit for the record the ITE letter regarding
the mistake and the errata, and 1 hope you
will note that. That was very good, thank
you. Thank you.

Now Mr. Heapes, can you help me
understand a little bit more the situation iIn
the Macomb loading dock, and please bring up
that dragram you were discussing with
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Commissioner Turnbull.

CHAIR HOOD: You have a specific
question?

MR. KORBEL: I think 1 have a
couple of questions about 1t. Mr. Heapes, can
you just explain when a truck comes into that
loading dock on the, 1 guess it would be on
the bottom, where they"re actually unloading,
how do they get to say a store on the north
side of the Giant, the retail stores which 1is
on the south side of Newark Street?

MR. HEAPES: All right. This i1s an
overly-appropriate diagram. [1"11 describe it.

IT you want to see i1t, you"ll let me know.

MR.  KORBEL: Do you have an
appropriate diagram we could look at?

MR. HEAPES: Yes, the street level.

We have 1t here. 1711 answer to the question
and you can see. It"s pretty simple. A truck
comes In -- oh, I"m sorry. A truck comes 1in,
pulls in by appointment with the manager, sits
there and backs up at the Macomb Street level,
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which 1s ten feet below Wisconsin.

The coil for the building, where
the elevator is, they come i1In the door here,
go up the elevator one floor and then there is
a service corridor that goes all along the
back of the retail, iIn a typical retail
fashion, to accommodate all of those stores
for that north building.

MR. KORBEL: So let me make sure |1
understand. They come 1i1n, they go up an
elevator, they go --

MR.  HEAPES: Into a service
corridor.

MR.  KORBEL: Into a service
corridor, and they go along the outside of the
grocery store?

MR. HEAPES: Inside the retail
building.

MR. KORBEL: Inside the retail,
along that, and then along Wisconsin to say a
store which i1s on the -- this i1s kind of hard
for me, on the north side of that diagram; is
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that correct?

MR. HEAPES: That"s a way to
describe 1t, correct.

MR. KORBEL: So with this ramp
situation now, 1f a truck comes 1iIn and
everything is TfTilled up. So a truck comes
into the waiting area where the grocery ramps
are. They would then go through some doors,
down the ramp --

MR. HEAPES: Up a ramp.

MR. KORBEL: Up a ramp, sorry. Up
a ramp, over towards Wisconsin, around the
building, and then back to the loading on the
other side. Is that -- and I"m talking about
a store that"s up on that corner. IT you
could put your --

MR. HEAPES: They would come.

MR. KORBEL: Show me how they would
go~?

MR. HEAPES: That"s the truck.
They would unload in their dolly, come across
like that, around here and at that point, they
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all arrived at the same place as i1f they were
in a dock. They have arrived at the same
place, and of course have access, the same as
all the other docks.

MR. KORBEL: Okay, and then i1f they
were going to go to that store up on the north
part, they would have to walk around the
store?

MR. HEAPES: They would walk down
the same service corridor as all the other
deliveries. It"s the same system.

MR. KORBEL: It sure looks a lot
shorter just to go straight from that loading
dock to that corridor. But that"s vyour
design. Let me ask about this space that you
have, the waiting space.

Can you explain to me exactly how
that waiting space 1s going to significantly
impact the waiting and delivery through the
Macomb Street alley? Let me give you an
example. You have ten cars that line up. So
one pulls 1In and one pulls into the waiting
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area. So now you have eight cars lining up.

MR. HEAPES: Do you mean trucks?

MR. KORBEL: Trucks. Does that
mean you"ve just relieved one truck? Is that
the —-

MR. HEAPES: The fundamental to
this 1s scheduled deliveries by a truck
management system with the dock.

CHAIR HOOD: Okay . That"s the
answer. Next question.

MR. KORBEL: 1 do have one question
about the 30 minute waiting period. Have you
ever driven a delivery truck?

CHAIR HOOD: Did you testify --
hold on. Let me ask this. In rebuttal, did
you mention that you drove a delivery truck?
I may have missed it.

MR. HEAPES: No sir.

MR. KORBEL: He did mention that
the delivery period would take a half an hour.

CHAIR HOOD: Your question was did
he ever drive a delivery truck. He didn"t
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mention that, so let"s move to the next
question.

MR. KORBEL: Okay, fine.

CHAIR HOOD: I"ve driven one. 1
wasn"t a professional, but you want to ask me
the question.

MR. KORBEL: Sure. 1°d like to ask
you .

CHAIR HOOD: No. I was just --

MR. KORBEL: I have too. Mr.
Wells, 1 have some questions about vyour
calculation of truck delivery 1impact on
Macomb. When 1i1s the Tfirst time that you
actually estimated the number of truck
deliveries at the south block at Macomb?

MR. WELLS: I don"t recall the
first time.

MR. KORBEL: Okay, thank you. Do
you have a copy of your written rebuttal from
before?

MR. WELLS: Yes.

MR. KORBEL: Do the commissioners
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have copies of the written rebuttal iIn front
of them?

MR. WELLS: I think so.

CHAIR HOOD: I don"t actually have
it 1n front of me, but 1f you want me to take
time and look to find 1t, I will. No, that"s
all right. We have 1t. We actually have Iit;
It"s just that we don"t have 1t i1In front of
us. Well actually 1 do now. I have 1t.
Okay, so go ahead and ask your question.

(Pause.)

MR. KORBEL: Mr. Wells, could you
look at page eight of your rebuttal? You
provide Tfield observations of north block
truck deliveries that are used to develop --
I"m sorry. They"re used to develop delivery
estimates for the south block alley dock on
Macomb; correct?

MR. WELLS: Correct.

MR. KORBEL : I believe the
calculations made In your written rebuttal are
flawed, and when corrected, would 1increase
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your estimate by almost 400 percent.

MR. FEOLA: Object, Mr. Chairman.
This 1Is testimony. He said he believes.

CHAIR HOOD: Could you ask a
question, Mr. Korbel?

MR. KORBEL: Mr. Wells, would you
help me clarify vyour analysis of the
calculation of truck deliveries? Basically,
you use data from a transportation analysis
you did on September 16th, 2008, that was
presented In your October submission; correct?

MR. WELLS: That sounds right.

MR. KORBEL: You calculated truck
deliveries per 1,000 square feet of occupied
retail stores; correct?

MR. WELLS: Correct.

MR. KORBEL: In other words you
divided the number of trucks observed on that
day by the amount of occupied retail stores on
the north block, and calculated .15 trucks per
1,000 square feet?

MR. WELLS: Correct.
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MR. KORBEL : You used that
information for your calculation of truck
deliveries on the south block?

MR. WELLS: Correct.

MR. KORBEL: And from this, you
estimated 8 to 16 deliveries a day on the
south block at Macomb?

MR. WELLS: Yes, from this and City
Vista.

MR. KORBEL: As you point out,
that"s a big difference from the PSI 68, and
from the iInformation that you®"ll -- well, from
the 68. Wouldn®"t you agree?

MR. WELLS: Yes.

MR.  KORBEL: Okay . In the
calculation on page eight, what do the ten
truck deliveries refer to?

MR. WELLS: We counted the number
of truck to trailer truck, single unit trucks,
and vans. What we attempted to do 1s an
apples to apples comparison with what we
understood PSI was Jlooking at, which we
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interpreted to mean tractor trailers and
single unit trucks. These calculations do not
include vans.

MR. KORBEL: Could vyou please
explain again why they don"t include vans?

MR. WELLS: Because we were trying
to compare our work with PSI"s work. It was
our iInterpretation that of PSI"s work that
they were 1including tractor trailers, and |
think they called i1t rigid frame trucks, which
we iInterpreted to mean single unit trucks, box
trucks.

MR.  KORBEL: They based their
analysis on the Baltimore study for this
estimate; correct?

MR. WELLS: That"s what they said,
yes.

MR. KORBEL: Did you confirm that
the Baltimore study did not include vans?

MR. WELLS: Again, 1°ve answered
the question. I interpreted what they
described as tractor trailers and single unit
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trucks.

MR. KORBEL: So what you"re saying
Is the trucks and deliveries on the north
block -- let me ask i1t a different way. Do
you anticipate vans to be using the Macomb
Street alley for deliveries to the retail on
the south block?

MR. WELLS: Possibly, yes.

MR. KORBEL: So wouldn®"t i1t make
sense to include vans iIn your estimate of the
impact of truck deliveries on the south block?

MR. WELLS: Well, we can belabor
this point. But 1f you 1included vans, we
woulld get something on the order of 12 or 14
to 16 vehicles.

It"s still quite a few less than
68. But in my Ilong-winded explanation of a
previous question, | think | clearly
demonstrated that i1t doesn"t matter if it"s a
lower number or a higher number. We"ve got
enough capacity.

MR. KORBEL: Okay, thank you sir.
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Well let me turn to your calculation of retail
space. In the calculation of occupied retail
stores, what does 66,916 square feet refer to?

MR. WELLS: That was our
understanding of the amount of retail space on
the north and south Dblock, that were
generating deliveries.

(Pause.)

MR. KORBEL: Excuse me. Mr. Wells,
can you repeat again what the 66,916 square
feet refer to?

MR. WELLS: It was our
understanding at that time what the occupied
square TfTootage 1is fTor the non-Giant retail
stores.

MR. KORBEL: On which block?

MR. WELLS: We thought is was both
the north and the south. We have subsequently
discovered that 1t should have been 49,750,
which would make a difference 1In the
calculation.

MR.  KORBEL: I thought your
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statement said, 1In your written testimony,
that i1t was occupied retail on the suite, and
I think you confirmed that the retail on the
south block was vacant?

MR. WELLS: That"s correct. We
subsequently, iIn preparing for this hearing,
we discovered we were iIn error. Rather than
66,916 square TfTeet of occupied space, 1iIt"s
actually 49,750 square feet.

MR. KORBEL: Well, let me ask you
that, about occupied -- 1 think you referred
to 1t as occupied retail space?

MR. WELLS: That"s correct.

MR. KORBEL: Okay. Now this chart
that 1 just passed out to you and the
commissioners is from your February. Is that
when this started?

Your February 19th presentation, iIn
which you were outlining the amount of space
that"s on the north and south block, that
exists on the north and south block. Do you
consider office space retail, occupied retail
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space?

MR.  WELLS: It was occupied
commercial space. It"s a blended rate of the
number of trucks generated by occupied
commercial space.

MR. KORBEL: Do you think that
office space has any significant 1impact on
truck delivery activities on the north block?

MR. WELLS: Well, there will be
office space -- there 1Is existing office
space, and there will be office space iIn the
new building as well.

MR. KORBEL: I understand that.
But I"m just asking you now about the
deliveries on the north block for the current
retail on the north block.

MR. WELLS: We did not distinguish
whether these deliveries were to the retail
stores or the office. 1It"s a blended number.

MR. KORBEL: Does the 25,750 of
Other Retail, doesn"t that include the bank as
well?
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MR. WELLS: 1 believe i1t does, yes.

MR. KORBEL: Do you think the 5,750
square feet for the bank generates significant
numbers of truck deliveries?

MR. FEOLA: Mr. Chair, he answered
the question. He blended the rate, and we"re
going to use by use down the entire panel? |1
mean --

MR. KORBEL: Sir, 1"m asking the
question because i1t"s retail. I believe it
was raised iIn the cross of last time, about
offices, do they really generate much traffic.

There i1s office space on the south block.

We can come to that when we talk
about the estimate on the south block. But I
just would like to -- 1 think that 1it"s
important, because he talked about 66,916
square fTeet of occupied retail stores on the
north block. That"s clearly an error.

CHAIR HOOD: Okay. Mr. Korbel, let
me jJust ask this. You"re not going to
specifically talk about each --
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MR. KORBEL: I"m almost finished,
sir. 1 really am almost finished.

CHAIR HOOD: At least you know how
to get me to be quiet.

MR. KORBEL: Okay, thank you. So
In other words, 1Is it reasonable to assume
that there are actually 25,000 square feet of
occupied retail on the north block; that 1is,
20,000 of Other and 5,000 for the Giant
Pharmacy?

MR.  WELLS: That sounds about
right.

MR. KORBEL: Okay. So let me just

summarize. Your estimate of truck deliveries

CHAIR HOOD: No summarizing. 1
want you to just ask a question.

MR.  KORBEL: Well, there"s a
question at the end of this.

CHAIR HOOD: No. Let"s forget the
summarize. Go to the question.

MR. KORBEL: Okay. Mr. Wells, does
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your estimate -- so iIs your estimate of truck
deliveries about 30 percent less than what was
actually observed on the north block, and your
estimate of retail more than double the
occupied retail on the north block?

MR. WELLS: Say that slowly again?

MR. KORBEL: Is your estimate of
truck deliveries about 30 percent less than
the actual observed deliveries on the north
block, and your estimate in your retail space
more than double the occupied retail space on
the north block?

MR. WELLS: The number of trucks we
observed, generated by the north and south
blocks, 1is 1In our report. Those are the
numbers of trucks, tractor trailers, single
unit trucks, box trucks and vans. Those are
the numbers.

MR. KORBEL: Let me end by saying
wouldn®"t the corrected ratio, instead of being
.15, be .56, which i1s almost four times more
than what you used to estimate the impacts on
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the south block?

MR. WELLS: 1°d have to follow the
tortured logic here to replicate what you“re
asking me.

MR. KORBEL: Basically, the
question i1s i1f you have 14 trucks and you"re
dividing i1t by 25,000, versus ten trucks and
dividing it by 67,000 --

MR. WELLS: The bank generates
truck trips. The office generates truck
trips.

MR. KORBEL: Thank you. Mr. Wells,
let me ask you about City Vista. Why did you
use City Vista data as part of your analysis?

MR. WELLS: It"s new. It has a
grocery store with retail shops, two levels of
underground parking, and we happened to be
doing some work on that block as well.

MR. KORBEL: But 1t doesn"t have
anything to do with truck deliveries, does i1t?

MR. WELLS: It does have truck
deliveries.
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MR. KORBEL: I understand. But
wouldn"t 1t make sense to look at retail
establishments i1n the 1Immediate area i1f you
wanted to get an assessment of truck impact,
as opposed to going to some mixed use
development elsewhere i1n the city?

MR. WELLS: Perhaps 1 should have
gone to Baltimore.

MR. FEOLA: Australia.

MR.  KORBEL: Does Mr. Feola®s
comment about Australia appear In the record,
sir?

CHAIR HOOD: When did he make a
comment about Australia, just now?

MR. KORBEL: Just now.

(Pause.)

CHAIR HOOD: Okay. What"s vyour
next question?

What®"s your next question?

MR. KORBEL: Can you relay to the
commissioners what actual retail -- what the
actual retail i1s on the site at City Vista?
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MR. WELLS: There®"s a gym. There"s
a couple of restaurants. 1 have a list of the
tenants 1n my notes. | don"t have them on the
top of my head.

MR. KORBEL: You estimated the
retail at something like, | don"t have 1t in
front of me, 21,000 square Teet; 1iIs that
correct?

MR. WELLS: We have a plan that
lists the square fTootage of each of the
different tenant spaces. We did our best to
understand what spaces were occupied and which
were vacant.

MR. KORBEL: You know sir, in the
interest of your time and patience, | will
suspend any more questions here. But 1 do
have jJust one question that may cut to the
chase on this issue.

Mr. Wells, you estimated that there
are 8 to 16 deliveries at the Macomb Street
alley loading dock; correct?

MR. WELLS: That"s correct.
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MR. KORBEL: Now would you advise
your client, based on your analysis, to agree
to a condition for PUD approval, that their
certificate of occupancy would limit them to
an average of say 16 deliveries per day for
the retail space on the south block?

MR. WELLS: No.

CHAIR HOOD: Okay, that"s the
answer. What is your next question? You know
what? You had mentioned to me a few moments

ago that you were ending up. So that was the

last one?

MR. KORBEL: So you"re cutting me
off?

COMMISSIONER JEFFRIES: No. You
said that --

MR. KORBEL: That was my last
question on --

COMMISSIONER JEFFRIES: No. You
said that was your last question. You jJust
said that. So 1f you want to break that, go
right ahead. But you said that you had one
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more question. You just asked it.

MR. KORBEL: This will be the last
promise I"11 break.

COMMISSIONER JEFFRIES: So you have
two questions. Okay, that"s fine. I just
want to make sure for the record.

MR. KORBEL: I meant that 1t was
the last question 1 would ask i1n that area,
sir.

COMMISSIONER JEFFRIES: Oh.

MR.  KORBEL: Let me turn to
commercial --

CHAIR HOOD: Let me just remind you
that your questions for rebuttal should be
helpful to the commissioners, and 1 think why
you see some of our reaction, you"re not being
helpful. I think we started this, we said
this early on, on someone else"s cross-
examination.

You know, 1 understand that you
went through a series of education on how to
cross-examine. So | would ask that you ask a
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question, wait for the answer, and then move
to your next question, and not rebuttal the
question of the answer that you got.

MR. KORBEL: I1"1l1 do everything |1
can, sir, to comply with what you®"re asking.
My concern was that the --

CHAIR HOOD: No, no. You*"ve
expressed i1t. Just answer -- i1if you could do
us a favor.

MR. KORBEL: Can 1 turn to the
commercial parking estimate?

CHAIR HOOD: You know, I was Under
the assumption, | guess you never assume, that
when you told me you were almost finished, you
were almost Tfinished completely, and that"s
what the vice chalr was saying. But you
weren"t.

MR. KORBEL: If you want me to stop
sir, I will stop.

CHAIR HOOD: I don"t want you to
stop. I want you to do what you say you're
going to do. IT you"re going to ask a
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question, let"s ask a question.

MR. KORBEL: I am really trying to
help clarify for you the gross errors that
have been made by the traffic experts.

CHAIR HOOD: Continue to ask your
questions.

MR. KORBEL: On commercial parking,
I really only have a couple of questions on
commercial questions.

COMMISSIONER JEFFRIES: Are those
several --

MR. KORBEL: I"m sure you can
appreciate how difficult 1t 1s for me to only
ask a couple of questions here. On page
seven, you say commercial parking provided in
the PUD 1s "slightly less than i1s required by
zoning regulations.™ Can you tell us the
actual difference?

MR. WELLS: I"m sorry. What, on
page seven?

MR. KORBEL: On page seven.

MR. WELLS: We"re providing 388.
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COMMISSIONER MAY: Was this
information provided in your report
originally? This 1s me asking.

MR. WELLS: Yes, Commissioner May,
It 1s, on page --

COMMISSIONER MAY: Okay. While we
have that on record, do you want to remind us
of 1t?

MR. KORBEL: Well, 1 would remind
you that the actual difference i1s 47 parking
spaces, and i1f the --

COMMISSIONER MAY: Okay . Then 1
think you need to explain where your numbers
come from, because I"m sure i1t does not say 47
parking spaces.

MR. WELLS: Referring to Tab F of
the PUD book, dated October 24, 2008, page
six, that"s Table 2-1. It compares the number
of spaces required and provided, required by
the ordinance and actually provided.

I think what Mr. Korbel is getting
at, the retail on the north block required as
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93 spaces. The supermarket i1s 177 spaces, and
the retail office space on the south block
proposed i1s 165 spaces. That"s 435, and we"re
providing 388.

MR. KORBEL: So that i1s -- okay.

MR. WELLS: The difference 1is 47
spaces.

MR. KORBEL: And when you add the
30-space set aside for the community, parking
that Mr. Heapes spoke about this evening, what
IS the difference?

MR. WELLS: There"s a persistent
misunderstanding of the 30 spaces. What
Giant 1s proposing is not to construct or set
aside for all times of day for all days of
the week 30 spaces for other users.

They"re proposing to use all of the
spaces for the PUD at the peak time 1It"s
required by the PUD, and during off peak times
like 1n the evening, spaces would Dbe
available, up to 30 spaces would be available
to others. That"s what we"ve referred to as
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shared parking.

MR. KORBEL: So let me ask more
specifically. will you make 30 spaces
available to the community from say 5:00 p.m.
until 10:00 p.m. ever night of the week?

MR. WELLS: I don"t know with that
specificity whether 1t"s 5:00 to 10:00 or 6:00
to 11:00 or some other times. But the idea is
to share parking with the community at times
of day when the PUD doesn®"t require the
parking.

CHAIR HOOD: Okay, that"s the
answer .

COMMISSIONER JEFFRIES: Mr. Korbel,
you"re negotiating here, right?

MR.  KORBEL: I"m jJjust simply
asking. The parking problem iIn the lot is
during those hours, when the restaurants are
very active and busy. My only question is
will he be making those 30 spaces available at
that point 1In time?

CHAIR HOOD: He"s answered the
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question. Next question.

MR. KORBEL: Is his answer -- what
Is his answer, shared parking?

CHAIR HOOD: Non-peak hours.

MR. KORBEL: Non-peak.

CHAIR HOOD: Non-peak, 1 don"t
know. It would be 11:00 at night to 3:00. 1
don®"t know. Non-peak hours. That was his
answer . You want him to nail down and give
you exactly what hours, and I don"t know i1f he
can do that.

MR. WELLS: Mr. Chairman, these are
not my parking spaces. This would be up to
Giant.

CHAIR HOOD: Right. That"s what
I"m saying. | don"t think he can do that.

MR. KORBEL: Well, let ask you. Do
you think that the 47 spaces which i1s lower
than zoning requires, do you think that 11
percent i1s slight?

MR. WELLS: I think the numbers
speak for themselves.
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MR. KORBEL: Thank you.

(Pause.)

MR. KORBEL: Mr. Heapes, you 1in
your response, | believe, to Mr. Pickman®s
request, vyou talked about some of those
Issues, and you said that 1t"s structurally,
operationally and physical infeasible to
locate the loading dock and entrance to the
grocery store closer to the corner of Newark
Street and ldaho; correct?

MR. HEAPES: That"s correct.

MR. KORBEL: Did you have an
independent engineer look at that situation,
or i1Is this based upon your own assessment?

MR. HEAPES: This 1s based upon our
assessment and the operational people at
Giant.

MR. KORBEL: Did you look at the
plan, the alternatives presented by the Ildaho
party, to consider the TfTeasibility of the
loading? There were two different options.
Did you take a look at that?
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MR. HEAPES: Yes, we did.
MR. KORBEL.: And you considered

that infeasible?

MR. HEAPES: It"s completely
infeasible.

MR.  KORBEL: It i1s 1infeasible
because -- for engineering or cost reasons?

MR. HEAPES: It"s i1nfeasible

operationally from a site planning, because
the entrance, as we showed in our slip diagram
of trucks, i1s too close to the intersection.
Secondly, 1t delivers the trucks to the side
of the store, which 1s not feasible to
redesign the inside of how a grocery store
works.

The deliveries have to come to the
back of the store. So 1t delivers them
operationally incorrect to the store, and it
does not work from a traffic position relative
to the entrance of trucks at the iIntersection
of Newark and Idaho.

MR. KORBEL: Doesn"t one of the
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proposals made by the Idaho party have the
trucks entering off of Idaho, close to the
corner, and make a turn in there and back into
the loading area?

MR. HEAPES: Yes. I believe you
said the key phrase, close to the corner,
which we cannot have. 1711 let DDOT speak for
that, but our assumption is you cannot have
truck moments happening in the middle of an
intersection, and as | said, it IS
operationally unfunctional for the operation
of the grocery store.

MR. KORBEL: You also made the
comment -- why 1s the construction of the
project "'simply not feasible without the full
proposed multi-family residential component'?

MR. HEAPES: As you can 1Imagine,
this 1s a very expensive project. It makes
the cost of the grocery store as a whole carry
all kinds of expenses, from structured parking
to urban architecture, etcetera.

When you take those levels of
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parking off, you"re spreading that cost over
much fewer square footage, and i1t makes the
cost-benefit liability of the grocery store
unfeasible, and makes the remaining non-
grocery development completely unfeasible 1in
terms of cost per square Tfoot in the
development market for rent.

So 1t"s economically and market no
longer viable at regular yields of a nine and
a half, ten and a half percent return.

MR. KORBEL: Would you -- you said
that pro formas were prepared for this
analysis. Would you provide those pro formas
to the Commission?

MR. FEOLA: I object, Mr. Charrman.

COMMISSIONER JEFFRIES: Yes, yes.
Can we continue? That"s not really part of
our review here. And to the Applicant, i1f you
can keep your responses short, sweet, to the
point.

MR. KORBEL: Bear with me, sir. |

was writing iIn the dark, Iliterally and
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figuratively. I believe that when talking
about the overlay, Mr. Heapes, you mentioned
Shemali"s and indicated that the restrictions
suggested by Mr. Pickman would not allow you
to bring Shemali®s back i1into the PUD; i1s that
correct?

MR. HEAPES: That"s correct.

MR. KORBEL: Are you aware of
Exhibit 242, which was submitted by Shemali”s,
regarding their communications back and forth
with Grant regarding their iInterest 1n
returning to the PUD site?

MR. HEAPES: No.

MR. KORBEL: You said that you put
Sullivan®s and Shemali®s i1n your pro formas;
IS that correct?

MR. HEAPES: No, 1 did not say
that.

MR. KORBEL: Mr. Heapes, what would
the community have to give up iIn terms of the
PUD, in order for you to reduce the number of
housing units i1n the development?
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CHAIR HOOD: Is that part of your
testimony?

MR. HEAPES: I thought -- 1 don"t
have an answer to that.

MR. KORBEL: Sir, I thought he said
that he needed to build the housing units in
order to support the whole Development from a
financial basis, and what I"m asking him 1is
what would the community have to give up 1In
terms of the housing part of the project, 1in
order to reduce the number of housing units?

What would they have to give up 1In
terms of the retail and other amenities of the
PUD In order to reduce the number of housing
units?

COMMISSIONER JEFFRIES: He didn"t
testify to any of that. You"re asking for a
follow-up. That"s not what he testified to.

MR. KORBEL: Mr. Heapes, given the
current usage of the Ilot, what do you think
will happen to the -- what do you think will
be the 1i1mpact of the parking plan on
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businesses outside the PUD?

MR. FEOLA: Objection.

COMMISSIONER JEFFRIES: You know,
really. He didn"t -- listen, Mr. Korbel. |
mean | appreciate, you know, your questioning
here, but you know, try to keep 1t -- you"re
asking him to sort of do these sort of follow-
up responses.

You really need to ask very
specific questions to him, based on what he
has testified to. You know this through your
tutelage here. | mean so --

MR. KORBEL: Mr. O"Sullivan®s gone
astray a few times as well.

COMMISSIONER JEFFRIES: Okay, okay.

MR. KORBEL: Mr. Heapes, would you
consider building another layer of parking, if
that parking was not free? In other words,
you could charge for that parking?

COMMISSIONER JEFFRIES: Okay . We
just keep going back to this. 1"m mean you"re
asking him, you know, for giving opinions on
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the cuff here. | mean you really have to ask
very specific questions as to what he has
testified to.

MR. KORBEL: This 1s my last
question, Mr. Jeffries. You are concerned
about Shemali®"s and 1ice cream stores and
Starbucks. Would you agree to a limitation of
two restaurants the size of Café Deluxe, if
you were allowed the flexibility to also have
coffee shops, i1ce cream parlors and sandwich
shops like Shemali®s, Starbucks and an ice
cream store?

MR. HEAPES: 1 think our proposal®s
pretty clear, that we"ve [limited the use,
according to the ANC, to 20 percent and that"s
where we"re at.

MR. KORBEL: One follow-up. Does
the 20 percent restriction also include
restrictions on Qliquor stores, or are Yyou
saying i1s it applying to only restaurants?

MR. HEAPES: Twenty percent 1s
using the same definition that the overlay
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MR. KORBEL: Thank you.
COMMISSIONER JEFFRIES: Okay . So
MR. KORBEL: Yes sir.

COMMISSIONER JEFFRIES: Thank you.

Thank you, Mr.

Espenschied? Okay.

MR.
before |
the chair this.
now a

very

testimony, and

ask questions, |1

Korbel. Next we have Mr.
Would you come forward?

ESPENSCHIED: Mr. Chairman,
want to request of
The Applicant submitted just
rebuttal to

detailed prior

ifT the record i1s going to be

closed at the end of this meeting, this

hearing, 1°d like to ask that i1t be kept open
for us, for one or more of the parties to be
able to submit a response, because there are

new arguments made there.

MR. FEOLA: It i1s a rebuttal. It
IS not appropriate to have surrebuttal i1n this
proceeding.

MR. ESPENSCHIED: well, this
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rebuttal contains arguments not made before,
and that"s why 1°"m asking for that.

COMMISSIONER JEFFRIES: Why don"t
you continue with your questioning, and then
we"ll1 take i1t up once the chair comes aboard.

MR. ESPENSCHIED: On the commercial
overlay, continuing essentially where some
discussion that was just made, i1t"s correct, |
believe, that you said that 20 percent of the
-— this 1s addressed to Mr. Heapes or Mr.
Feola, whoever®"s appropriate.

Twenty percent of your frontage 1is
requested to be for overlay-type uses; is that
correct? That i1s to say for the category of
what"s restricted In the overlay, eating and
drinking establishments?

MR. HEAPES: 1 believe so.

MR. ESPENSCHIED: Okay. 1*d like
to pin that down somewhat, because Shemali®s,
among other things, would not be iIncluded 1in
that, since the new text amendment adopted by
the Commission provides fTor definitions of
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prepared food establishments and other things.

IT a place sells prepared food not
for consumption on premises, or 1f consumption
IS subsidiary or incidental, then i1t doesn"t
count. We have a number of examples of that
in the other overlays.

So I"m concerned about what you
think 1s excluded, and 300 feet obviously,
which 1s 20 percent of your 1,500, i1s a lot of
frontage.

MR. HEAPES: I don"t really know
that that"s a question. |1 don"t know what the
question 1s.

MR. ESPENSCHIED: 1"m trying to get
a reconciliation between the amount you“re
saying that you need, which is 300 feet; 1is
that correct? Twenty percent of the --

MR. HEAPES: Our main assumption 1is
to put on a limitation of use, using the same
categories as whatever is in the overlay, a 20
percent. So whatever the rules are that are
in the overlay are the rules we"ll live by,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

91

with a limitation of 20 percent, as
recommended by the ANC.

MR. ESPENSCHIED: Leaving aside the
iIssue of exactly what"s contained i1n that, |1
would like to get the numbers straight. Am 1
correct that the frontage you®"re asking for
amounts to 300 feet?

MR. HEAPES: 1 have not redone that
calculation. | don"t know.

MR. ESPENSCHIED: Well, you said
you had 1,500 feet of frontage, and 20 percent
of that would be 300 feet. So 1s there an
Issue?

MR. HEAPES: 1 think I just said 1
haven®t done the recalculation. 1 don"t know.

MR. ESPENSCHIED: Okay. Are you
aware that the parties, all of the parties,
have said that they have no objection to there
being two additional restaurants, Tull-size
restaurants allowed for iIn the PUD. That
would only amount to about 100 feet. We"re
concerned about what you want to do with the
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rest. That"s a lot of frontage.

COMMISSIONER JEFFRIES: Is that a
question?

MR. ESPENSCHIED: Yes. Why do you
need as much as 200 additional feet besides
the 100 that two big restaurants would occupy?

MR. HEAPES: 1 don"t really have an
answer . Our goal was to fTollow the
recommendation of the ANC, and to give us the
flexibility to do what i1s iIn the overlay on
what 1s the majority of the site there.

MR. ESPENSCHIED: Okay. |1 can"t go
further with that apparently. 1 would have a
number of questions about the use of the land
use map, based on this new arguments that have
been made. But rather than try to do this ad
lib, because this i1s all presented new to us
during this hearing, | just want to ask one
question and reserve the possibility --

I want to reiterate for the
chairman, because 1 believe he was out when 1
asked 1t, that we be -- that the parties be
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allowed time beyond the close of the record
today, 1f you"re going to close the record
today, to respond to the arguments made i1n the
rebuttal today, about the compliance with the
comp plan, because some of those arguments are
new arguments, new to us.

Okay. But my one question is about
the distinction between C-1 and C-2A in the
low density commercial area. The low density
commercial area i1s generally agreed to
correspond to zoning that"s either C-1 or C-
2A; 1s that correct? I think we all have
agreed on that.

My  question iIs how do you
distinguish which of those zones iIs
applicable? I mean obviously you"re saying
that C-2A 1s applicable i1In this low density
commercial. What are the criteria for making
that judgment?

MR.  FEOLA: As the Office of
Planning stated, as Ms. Ellen McCarthy, former
director of the Office of Planning has stated,
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it 1s a balancing act, looking at all the
elements of the comprehensive plan, including
the land use element, to determine what
particular zoning category iIs appropriate.

It is the Zoning Commission®s
purview to make that determination, looking at
the entirety of the plan, not just looking at
the map.

MR. ESPENSCHIED: I don"t think 1
hear an answer to my question, but I won"t try
to pursue it.

COMMISSIONER JEFFRIES: Thank you.

MR. ESPENSCHIED: Okay . On the
iIssue of subsidy fTor the other uses that
you"ve talked about, Mr. Heapes, | believe
you"ve said that and reiterated 1n what you
just presented that the non-food related uses,
the toy shop, the laundromat, those sorts of
things, that you propose to provide them with
temporary locations during construction and
subsidy; 1s that correct?

MR. HEAPES: That 1s not correct.
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What we said through the duration of the
project, i1t is our desire to build the south
parcel first, so they can move iInto that. It
IS our desire where possible to keep the
existing tenants, not specific to specific
tenants.

We bought, as I1"ve said many times
before, each tenant i1s different. Each has a
different lease structure. Each has a
different desire. |1 can"t make them do that.

But that"s our notion in terms of phasing.
Build the south parcel fTirst; move the north
tenants 1nto the south parcel, and then build
the north parcel.

MR. ESPENSCHIED: Okay . Well, 1iIn
my inarticulate way, that"s what | was trying
to approximate. Given that, the question 1s
are you proposing or are you committing to
provide long-term subsidies for these
presumably low rent tenants, or 1i1s there a
fixed period or what? I mean what are we
being presented with?
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MR. FEOLA: First of all, the
presumption that they"re low rent tenants, |
think, 1s way misplaced. I don"t think the
Callot Collection (ph) or Starbucks i1s a low-
rent tenant, and I"m not sure Mr. Heapes can
answer the tenant, but every tenant --

COMMISSIONER JEFFRIES: Then if you
can"t answer the question, you can always say
I simply can"t answer the question.

MR. HEAPES: 1 can"t answer. Every
tenant deal i1s different.

COMMISSIONER JEFFRIES: Okay.

MR. HEAPES: Thank you.

MR. ESPENSCHIED: Thank you. There
iIs also an 1i1ssue about the correspondence
that"s just occurred concerning the Jloading
dock. You"ve presented, iIn fact i1t"s posted
now, a revised plan of that loading dock from
the Macomb alley; yes?

MR. HEAPES: That i1s correct.

MR. ESPENSCHIED: And there seems
to be a disconnection between that proposal
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and the very recent letter, 1 think yesterday,

from the owner of 2 Amy"s. So my question is
have you discussed this new proposal with him?
Does he agree that it"s workable?

MR. HEAPES: We have not. This was
based on his testimony at the last hearing,
about how this would work for him best,
relative to keeping trash on his property,
etcetera.

CHAIR HOOD: And Mr. Espenschied,
let me ask. This goes to the question 1 think
you asked while I was out of the room. A lot
of the responses, the way 1| see 1it, are
responses to things in which the opposition
has asked for.

I think -- and that goes to what
Mr. Heapes just mentioned. The gentleman from
2 Amy*s came and mentioned how the
circulation, how 1t was going to work along
with his business. | think what the Applicant
has done, they have adjusted to that.

So | don"t think this S
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necessarily anything new or different. 1
think this i1s adjustments to the opposition.

MR. ESPENSCHIED: Okay . well, 1
don"t want to pursue this, but 1 should
explain 1In response to what you just said,
that there was correspondence from the owner,
I believe yesterday.

COMMISSIONER JEFFRIES: Yes, yes.
It"s In our record. We have iIt.

MR. FEOLA: Unfortunately, the
Applicant doesn"t have 1t, so we"re at a
disadvantage.

CHAIR HOOD: So see they don®"t have
it. Okay . All right. I just wanted to
comment on that, because I"m sure that"s going
to come up towards the end.

MR. ESPENSCHIED: Okay. Now there
also was correspondence about an 1issue 1In
which you responded today, Mr. Feola"s letter
to the Commission concerning the use of
parking spaces iIn the south parcel to satisfy
the north parcel®s parking requirements.
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MR. WELLS: Yes.

MR. FEOLA: Yes.
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that [I™m

MR. ESPENSCHIED: Did you say or

didn"t you say that the regulations state that

the amount and Hlocation, amount and

of off street parking in a PUD 1

location

s at the

discretion of the Commission? I"m quoting

from your Jletter dated today,
sentence.

MR. FEOLA: IT that"s
letter, 1 guess that"s what 1 said.
sure.

MR. ESPENSCHIED: Okay.

critical issue 1s whether the locat

the last

in the

1"m not

Well, the

ion 1s at

the discretion of the Commission. 1"m

responding to Mr. Jeffries®™ 1indication of

puzzlement as to what I"m getting at.

The letter says that the

location

of off street parking spaces iIn a PUD is at

the discretion of the Commission, an
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like to ask you what i1s your citation for that
claim?

MR. FEOLA: This first of all i1s a
legal question. It"s 1n our filing and 1t
says what i1t says.

MR. ESPENSCHIED: Well, you appear
to be referring to the quote that"s In your
letter, 1In the i1mmediate preceding paragraph,
which does not say the location. It only says
the amount of such facilities may be reduced
or increased by the Commission.

MR. FEOLA: Depending on the uses
and the location of the project. That means
location of the project. It means the pieces
of the project. I don"t - 1It"s the
regulation. The PUD regulations allows this
Commission, 1iIn 1ts best judgment, to move
things around within the confines of a PUD.
This 1s 30 years of doing planning and
developments before this Commission.

MR. ESPENSCHIED: Okay . I don"t
want to -- |1 can"t engage 1In argument
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obviously.

CHAIR HOOD: Right, and we want to
go straight to a question.

MR. ESPENSCHIED: 1 think that"s a
misstatement. So the question really goes
down to whether --

COMMISSIONER JEFFRIES: You have a
question?

MR. ESPENSCHIED: --Section 708.

COMMISSIONER  JEFFRIES: It's a
question here? Okay.

MR. ESPENSCHIED: Yes. Doesn"t
Section 708 or 730, whichever 1is applicable,
depending on whether i1t"s C-1 or C-2A, allow
"placement of the accessory parking spaces on
a separate lot, but only within the same
square™? Can you confirm that that is true?

MR.  FEOLA: I don"t have the
regulations 1n front of me, and 1t doesn"t
matter, Dbecause the Zoning Commission 1in
planning and development can grant special
exceptions and variances from the regulations.
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MR. ESPENSCHIED: Okay. Once
again, 1 believe that"s i1ncorrect. That"s all
I have to say.

CHAIR HOOD: Okay. Thank you very
much, Mr. Espenschied. Okay. Mr. Montalto?

(Pause.)

MR. MONTALTO: Good evening, Mr.
Henning. I have some questions fTor the
acoustical engineer, acoustical expert, Mr.
Henning. In your acoustical analysis, does
your measurements record the noise as average,
not only over time but also over frequency?
Can you describe that?

MR. HENNING: We recorded them as
an A-weighted sound level. The A weighting
simulates the way we hear as people. We don"t
hear all frequencies of sound equally. So the
A weighting i1s a typical kind of decibel that
IS used In noise codes that best correlates to
the way people hear sound.

MR. MONTALTO: That would be over a
span of frequencies, a variety of frequencies?
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MR. HENNING: Right. You have a
spectrum of frequencies i1n the range that we
hear, and then you have this A weighting that
IS part of the process to get to that level
that we use to simulate the way we hear sound
and noise.

MR. MONTALTO: 1"m curious, because
I"m presently affected. Would short, repeated
bursts of loud noise 1In a narrow Tfrequency,
such as beeping noise or the truck brakes
being released, contribute much to such
average measurements?

MR. HENNING: Certainly.

MR. MONTALTO: Would you be able to
see that on your 15 minute samples that you
presented iIn your Table 4, 1 believe i1t was?
Woulld a burst, a one-second burst be picked up
by those 15 minute samples?

MR. HENNING: Certainly.

MR. MONTALTO: Are you testifying
that such short bursts of loud noise would not
be disruptive? I"m again Qlooking from the
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second floor of my house, where you tried to
estimate the noises?

MR. HENNING: Both ways that we
looked at 1t was from a standpoint of average
and maximum, and the average, considering all
the noise from the trucks, is well-controlled.

MR.  MONTALTO: But vyou're not
saying 1t"s not disruptive? It's well-
controlled?

MR.  FEOLA: Disruptive 1s a
qualitative term.

MR. MONTALTO: Yes. Have the
expert address that, if you don"t mind.

MR. FEOLA: Well, you can"t address
a qualitative term. It"s a measure of sound.

MR. MONTALTO: IT you can refrain
from providing an expert assessment, please do
So. IT disruptive does not enter i1In your
vocabulary, how you describe, please don"t use
it. First of all, does disruptive enter the
vocabulary of acoustical engineers?

MR. HENNING: Well, 1 say i1t"s kind
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of layman®s term, and you know the thing with
sound i1s that there"s different sensitivities,
different people would have different ways of
describing sound to them.

MR. MONTALTO: Thank you. You
project these are maximum Ffigures you show on
Table 4, 78 to 88 dB? Table 4.

MR. FEOLA: Mr. Chair, 1 just want
to note that much of Mr. Montalto"s questions
now are going back to testimony that was
delivered at the Tfirst hearing, not on the
rebuttal that Mr. Henning testified to.

MR. MONTALTO: I am referring to
Mr. Henning®"s testimony of May 4th, where he
addresses average noise. You will find four
hours and ten minutes, twenty minutes into May
4th, you"ll hear Mr. Henning testify about
average noise.

COMMISSIONER JEFFRIES: That was
May 4th, not the rebuttal today.

(Simultaneous discussion.)

MR. MONTALTO: It was on May 4th,
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during the rebuttal. That"s the only chance
that Mr. Henning was able to speak.

MR. HENNING: That"s correct.

CHAIR  HOOD: Okay . You"re
referring -- okay, okay.
MR.  MONTALTO: So 1 was just

wondering about your, and this is your last
question. Basically, you project 78 to 88,
and while the current truck noise level 1s 66
to 74. Would this constitute double? I
understand that every ten decibels 1s a
doubling in noise level, 1n loudness? So does
78 —-

CHAIR HOOD: Mr. Montalto, do me a
favor?

MR. MONTALTO: Yes.

CHAIR HOOD: Ask the question,
because you know, you®"ll stop and you®"ll add
more to 1t. So let"s ask a direct question,
and then he can answer it.

MR. MONTALTO: Is 66 to 74 of the
current truck noise, In fact i1s double to go
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to 78 to 88, what you measured?

MR. HENNING: Yes. That"s the
maximum without the Tfull height to the
barrier. But the way 1t"s being proposed now,
It"s i1ncorporating the optional height, which
would then make the maximum 72 to 83.

MR. MONTALTO: Thank you. I have
some questions for Mr. Heapes. Regarding your
modeling, your computer modeling you showed, |
guess you showed some pictures today and also
on May 4th. Was there any -- you modeled it
pretty specifically to in or around in front
of my yard.

Since 1 represent a party, are
there any reasons that you focused your
interest so narrowly, that computer model?
Basically there®"s my, on the other side of the
street, Mrs. Warfield, that has from her front
door and front windows in fact, has a much
different perspective.

Any reason that perspective or
computerized perspective wasn"t taken of that
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point of view?

MR. HEAPES: We thought the most
immediate impact would be directly from the
street 1n front of 1i1t, and to the most
adjacent neighbor, being your house. That was
the thinking.

MR. MONTALTO: Did a computer model
show the street in front of i1t, the other side
of the street, and was it always on the east
side of the street, right?

MR. HEAPES: That"s correct.

MR. MONTALTO: Thank you. One on
the rebuttal on May 4th, what struck me i1s you
testified that the north part of the 3300
block of --

CHAIR HOOD: Could you phrase i1t as
a question?

MR. MONTALTO: You mentioned it was
not In a residential character. Aren"t you
proposing to build townhouses along the east
side, except for the bisecting major loading
dock? But don"t you want that to be a
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residential In character?

MR. HEAPES: We"re proposing the
townhouses as a buffer to the store and the
commercial activity. It"s not really a
question of what we want or not. That seemed
a most appropriate use on that site, to your
point.

MR. MONTALTO: Do you care to take
back the residential 1In character? IT you
indicated 1t wasn"t today, will 1t remain
residential in character after you have your
townhouses built?

MR. HEAPES: We simply made the
statement that with the police station and the
parking in its current condition, i1t cannot be
categorized as a residential street. I have
no control over the police station, so that
was just our statement. It is not today of a
residential character.

MR. MONTALTO: Do you agree that
under the PUD, 1t will remain a residential
block, residential street 1f the PUD 1is
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approved?

MR. HEAPES: I"m sorry. I don"t
know how to answer the question.

MR. MONTALTO: Are you suggesting
that by putting a truck entrance will somehow
-— 1n the middle of the Dblock, will somehow
bring the residential character back to Idaho
Avenue?

CHAIR HOOD: If you don"t know how
to answer 1t -—-

MR. HEAPES: I don"t know how to
answer that. 1"m sorry.

CHAIR HOOD: He doesn"t know how to
answer 1t.

MR. MONTALTO: I"m sorry. 1"m just
reviewing my questions, so I"m not duplicative
of other questions 1°ve asked or that have
been asked.

Regarding the exchanges with Mr.
Paston, 1 understand that they were not full
discussions. But in fact Mr. Paston wrote to
the Commission, a letter that is filed --
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CHAIR HOOD: Did he talk about --
who 1s Mr. Paston?

MR. MONTALTO: Mr. Paston is the
owner of 2 Amy"s.

CHAIR HOOD: That"s the letter that
we just got?

(Simultaneous discussion.)

COMMISSIONER JEFFRIES: The
Applicant does not have that letter.

(Pause.)

MR. MONTALTO: You mentioned
tonight that moving the loading facility does
not work. Doesn®"t that suggest to you that
the PUD, the store is just too big?

MR. HEAPES: No.

MR. MONTALTO: Are there other
Giants that are served not from the back?

MR. HEAPES: 1 don"t know.

MR. MONTALTO: Commissioner
Turnbull mentioned earlier that there may be
some rate of communication between the trucks
arriving to the PUD? Do you envision radio
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communication between the truck driver and the
truck manager?

MR. HEAPES: Obviously, there needs
to communication between the deliveries and
the dock managers. 1 can"t tell you what the
specifics of how that will be 1i1mposed, but
that will be a condition of the PUD.

MR. MONTALTO: But you don"t expect
the manager of the loading docks to
communicate with the trucks directly, do you?

MR. HEAPES: 1 don"t know.

MR. MONTALTO: Would you agree that
more than half of the trucks are not
controlled or owned by Giant, that are going
to be —-

CHAIR HOOD: You know, 1 would be
mistaken, but 1 don"t think 1 heard that in
rebuttal. So let"s move to the questions and
let"s ask questions i1n rebuttal. You know,
we"ve been very lenient, so we"ve got to stick
with the questions that were 1involved with
rebuttal.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

113

MR. MONTALTO: We were talking
about the, again I mentioned Mr. Turnbull. He
had the 1Impression and was curious about
communication between the truck manager and
the trucks.

CHAIR HOOD: He just answered your
question, so you"re going to move on, right?

MR. MONTALTO: But 1 just want on
the record --

(Simultaneous discussion.)

MR. MONTALTO: It would interest
our party to know that.

MR. HEAPES: Sounds like we"re
missing a party outside, though. 1 don"t know
about that.

MR. MONTALTO: You showed i1n the
computer simulation In the picture, you showed
tree heights around 20 feet. Is that what was
depicted on those?

MR. HEAPES: I believe that"s the
case, yes.

MR. MONTALTO: And how tall are the
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trucks, semis? What heights do they reach?

MR. HEAPES: Semis are typically 13
feet tall.

MR. MONTALTO: I didn"t quite get
that. IT you could clarify, and please
correct my understanding of your statement.
Did you say that for the 38th Street entrance
to the parking, i1f that were closed, the
loading dock then can be moved north? Did I -

MR. HEAPES: No. That was close.
The loading dock can be moved higher. It will
take away those spaces, meaning that access to
the loading dock perhaps could be from some
other direction.

MR. MONTALTO: Once the Macomb and
the Idaho loading docks are joined, which |
understand you proposed today; IS that
correct? Is that what we heard earlier?

MR. HEAPES: That"s correct.

MR. MONTALTO: Is this your first -
- you haven"t i1nformed the Commission or any
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other party? You haven®"t informed anyone of

this connection until tonight; Is that

correct?

MR. HEAPES: That i1s correct.

MR. MONTALTO: Once 1t 1s joined,
what do you -- what will be the additional

number of trucks on the Idaho loading area?
We have estimates currently that serve the
grocery store.

MR. HEAPES: I"m going to ask Mr.
Wells to answer that.

MR. WELLS: It would be whatever
the overflow is from the alley. I wouldn™t
hazard a guess this evening.

MR. MONTALTO: Thank you. Yes. |1
was just almost providing a comment to there.

Are you going to provide an estimate for that
traffic, that will overflow? You mentioned
earlier that there wouldn®"t be any overflow?
There®"s adequate capacity, fTull capacity. I
mean the capacity"s fine for Macomb. But now
you"re saying there may be some overflow. |Is
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there going to be overflow or not?

MR. WELLS: I don"t think there
will be overflow, but in the event that there
IS, we"ve got a way to accommodate that truck
traffic off the street and out of the alley.

MR. MONTALTO: One question. Thank
you, Mr. Wells. Mr. Heapes, one question.
I"m looking at your Exhibit A-103, and I™"m
not sure that -- I"m convinced of how the
deliveries are made from Macomb, from the
Macomb dock to the Newark Street stores.

On that Exhibit A-103, you show a
corridor that basically stops at the corner,
more or less at the corner of Newark and
Idaho. How do we get up to the retail stores
of Newark? Is there a connection there? Is
there an elevator you go up and through and
then down again? Can you describe that?

MR. HEAPES: Yes. Essentially,
you"re going through the same level as the
dock, at the garage level, and go up an
elevator, which takes you to that building,
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and then you go down a corridor. It"s the
same system as the other parcel, but 1t"s a

longer walk.

MR. MONTALTO: I do hear retail
service elevator. I do see that, and then
customer -- so there"s two elevators on both

sides?

MR. HEAPES: One elevator for the
grocery store and a retail service elevator
for that building.

CHAIR HOOD: Mr. Montalto, how many
more questions do you have?

MR. MONTALTO: I"m almost finished
with Mr. Heapes. Then | have some questions
for Mr. Wells.

CHAIR HOOD: Okay . So about how
much more time do you think you need?

MR.  MONTALTO: It s hard to
estimate. I"1l1 try to compress them. Maybe
another ten minutes, 10 or 15.

CHAIR HOOD: You have to remember
I"m just trying to get a reference of time.
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Mr. Hecker, you have a few questions?

MR. HECKER: I have a fair number,
but they®re short.

CHAIR HOOD: Okay. Thank you, Mr.
Montalto. You can finish.

MR. MONTALTO: The 3300 block of
Idaho, | assume had some designs. They were
rejected. Can you -- that were not accepted
as unfeasible. Can you Hlist some of the
specific objections you had of those designs?

MR. HEAPES: Yes. There were two
kinds of operational 1issues. One 1s truck-
turning movements in the intersection of Ildaho
and Newark, of which those plans essentially
all entered at the corner of that
intersection. That"s operationally relative
to traffic patterns.

Secondly, that put the loading to
the side of the store, which would have
required a different size and configuration of
the store. So that was not Tfunctionally
operational with the way Giant does their
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stores.

MR. MONTALTO: Back 1n 2000, I™m
sure you“"ve seen some other depictions of the
grocery store. In fact, there were entrances,
loading entrances from that. You"re familiar
with them. Are you familiar with those, where
back 1n 2000, those entrances, loading
entrances from there?

MR. FEOLA: Mr. Chairman, 1 don"t
think he testified back in 2000.

MR. MONTALTO: Sorry, right. 1
apologize. A question that was asked, where
will the construction workers park during the
construction period? Can you give us some
insight into that?

CHAIR HOOD: Was that i1n rebuttal?

MR. MONTALTO: You"re right. 1
have some questions for Mr. Wells.

CHAIR HOOD: Your questions, were
they i1n rebuttal, the ones you have for Mr.
Wells?

MR. MONTALTO: I believe all of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

120

mine should be in, and 1"11 think about that
before --

CHAIR HOOD: You ask them. Thank
you .

MR. MONTALTO: Did you survey local
businesses for their truck counts? We"re
talking about truck counts, what other ones?
Mr. Korbel brought up some i1nformation about
recalculating some of the numbers you used.

Did you or the Applicant conduct a
local business survey?

MR. WELLS: We counted the trucks
that were generated by the tenants on this,
the PUD property. | did not interview any of
them face to face.

MR.  MONTALTO: You agree that
probably would have been a good 1i1dea to
understand what their requirements would be,
particularly off the Macomb alley?

MR. WELLS: What I learned in this
business 1t you ask people what they would do,
and actually measure what they do, they“re
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sometimes different. We rely on observations.

MR. MONTALTO: And 2 Amy"s has
indicated 10 to 12 trucks a day on average.
Another restaurant i1n the general area
predicted 30 trucks for their 2,500 square
foot restaurant. Do these numbers, | mean can
I provide you those numbers, and would you be
able to come up with estimates? | mean would
I be able to provide you some of the numbers
that 1"ve been given from businesses, and you
would be able to come up with vyour
projections? 1 mean --

MR. WELLS: I don"t know how to
answer that.

MR. MONTALTO: You would want to do
1it? Would you want to do it, or you would not
want to do 1t?

MR. WELLS: I mean you"re free to
offer whatever evidence the Chair will admit.

MR. MONTALTO: I guess this is --
well, I*m willing -- there"s a lot of
confusion on square footage, trucks per 1,000
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square Tfeet, what constitutes a truck, vans,
single unit, semis, what part of the PUD they
will serve?

Are you willing to work with me on
a mutual document for the Zoning Commission,
to clarify for them where we could write -- we
could collect all the information, collect the
facts that we know and agree to, and provide
It to the Zoning Commission? 1°d like this to
be of help. 1°d like to be helpful.

I think the first time we actually
saw an estimate from Macomb was several weeks
ago. So I"m concerned that the Commission 1is
not getting the full story, and I think 1f we
work together, we could get -- and show them
that there"s not much difference between --
disagreement here. 1 think there"s a lot more
confusion than disagreement.

CHAIR HOOD: Okay, okay, okay.
That was not a question.

COMMISSIONER JEFFRIES: He knows,
he knows.
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CHAIR HOOD: But you got it 1in.
I"m going to ask you to be respectful of the
rest of us, Mr. Hecker and the other folks up
here, and everyone involved, to ask a question
and give an answer.

But while you"re thinking about
what 1"m asking for, so maybe i1t will happen,
I want to just announce that there was someone
who passed i1In the article about the current
vacant Zoning post and citizens® concerns and
mistrust, who asked this to be iIncluded in
this record.

I just want to acknowledge that we
have 1t, and we will not be including this iIn
this record. It"s public i1nformation. |
don"t think 1t has anything to do with this
case.

But so noted. Office of the
Attorney General®s office just 1informed me
that we want to make sure we acknowledge this,
but we will not be submitting this iIn the
record.
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I don"t know who the unidentified
person was who bought this up here, but 1T you
want to get some rest tonight, take a copy, go
home and read 1t and I1"1l guarantee you"ll go
to sleep. Okay, you can continue.

MR. MONTALTO: Mr. Wells, would you
be willing to work with me on a document,
where we agree on the facts and we indicate
what we disagree on?

COMMISSIONER JEFFRIES: You know,
Mr. Montalto, did that have anything to do --

MR. MONTALTO: 1"d like to be
helpful to the Commission.

COMMISSIONER JEFFRIES: But see
you"re not being helpful to us, because you"re
stepping outside of sort of, you know, the
confines of cross.

MR. MONTALTO: 111 take a non-

answer, that 1f Mr. Wells does not want to

answer, | don"t want to push him. But 1%ve
made the offer. I think i1t would very
educational --
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COMMISSIONER JEFFRIES: This i1s not
about making offers. You"re not negotiating
here. This 1s about asking questions.

MR. MONTALTO: well, 1 think 1f
there 1s good will, the offer --

COMMISSIONER  JEFFRIES: You®"re
testifying again. I mean I"m sorry. I know
you"re In a very tough place here iIn terms of
where your home is.

MR. MONTALTO: Right. I think
there i1s —-

MR. WELLS: Somebody may kick me
under the table, but let me hazard an answer
there. This i1s part and parcel of interaction
with this Applicant and the community. 1
think there®s been a lot of that, maybe not to
the satisfaction of all.

Mr. Montalto seems like a nice guy.

1"d be willing to have a cup of coffee with
him, but writing a document together, I can"t
offer to do that.

MR. MONTALTO: I"m not sure, Mr.
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Wells, 1f you indicated or Mr. Heapes
indicated three berths for Macomb alley. Did
you?

MR.  WELLS: No. There"s one
loading berth and then an area iIn the head of
the T, where a truck could wait while another
truck 1s 1n the berth.

MR. MONTALTO: Earlier tonight, we
heard three berths for 14 hours a day.

MR. WELLS: There are two 30-foot
berths 1n the Giant loading area, plus the one
off the alley. Two plus one i1s three, which
would be available to the south parcel
tenants.

MR. MONTALTO: You"re referring to
the ldaho. Got i1t. Okay. Thank you. I*m
finished.

CHAIR  HOOD: Thank you, Mr.
Montalto. Mr. Hecker?

(Off record comments.)

CHAIR HOOD: Oh, where are we?
Okay. You can go ahead, right ahead.
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MR. HECKER: Okay. Several people
testified about the questions | want to ask,
so I"11 let you decide who wants to respond.
I"d like to clarify some of the measurements
showing the parking distances with Ordway and
the Grant parking lot. Could you put up that
chart?

(Pause.)

MR. HECKER: Yes. Okay, when 1
testified | used the north end of the north
block as the reference point, measuring
distances. This one uses the middle of the
north block; is that correct?

MR. HEAPES: That"s correct.

MR. HECKER: So there®s about 100
foot difference more or less between those two
reference points?

MR. HEAPES: 1 don"t know.

MR. HECKER: Okay, some distance.
The reference you use 1s a bit closer to the
parking garage than the point I used. So the
difference, we show 600 feet -- well, you show
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600 feet to the middle of Ordway Street and
375 to a point on the south block; i1s that
correct?

MR. HEAPES: That"s correct.

MR. HECKER: Is that the entrance
to the building or is the entrance to the
elevators?

MR. HEAPES: It"s the entrance to
the elevators.

MR.  HECKER: Entrance to the
elevators. So at a peak period, someone might
be likely to have to park at the far end of
the garage; i1t that correct?

MR. HEAPES: | suppose.

MR. HECKER: So the distance that
they walk would be somewhat more than 375
feet?

MR. HEAPES: As 1s true, that
someone might have to be parking on the far
way of Ordway. Hence, the middle of the
block.

MR. HECKER: Well, that may be
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true, but the closest point in Ordway where
some people live i1s less than 600 feet; 1is
that correct?

MR. HEAPES: Yes. The first
parking space on Ordway is that second dot at
375.

MR. HECKER: Okay. So the distance
might be quite close for both distances, both

MR. HEAPES: I"d say to the first
parking spot i1t"s about the same, from Ordway
to the parking garage. It"s about 375 feet
for both first parking spaces.

MR. HECKER: Okay . So someone
might be indifferent as to which place they
parked, unless they preferred on street
parking?

MR. HEAPES: 1Is that a question?

MR. HECKER: Yes. So someone might
choose to park on Ordway Street rather than in
your lot?

MR. HEAPES: 1t"s our feeling that
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the unpredictability of whether there"s one or
any spots on Ordway, never mind the hassle of
crossing Wisconsin and danger. It"s less
likely to have someone park there than not
crossing a street light and going to a garage
where there"s a bigger pool of parking.

MR. HECKER: Okay . A different
topic here. Didn"t you make an original plan
in 2006 that had two stories of residential
parking on the north block?

MR. HEAPES: |1 believe our original
plan had that, yes.

MR. HECKER: And what prompted you
to add two stories?

MR. HEAPES: It was a series of
things as we negotiated with the neighborhood
about things they wanted, subsidized retail, a
second level of office, the size of units,
etcetera. The number of units didn"t
radically go up.

As we evolved the plan, costs
increased based on neighborhood asks, and as |1
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told the neighborhood at that time, we"ll have
to keep increasing to make the economics work
and be 1n balance.

CHAIR HOOD: Mr. Hecker, remember
we"re asking questions about rebuttal. I
think you went all the way back some time.
I"m not even sure what time frame you were,
but the questions should be pertaining to any
rebuttal that has been given.

MR. HECKER: Okay . Early this
evening, Yyou referred to the need for the
additional floors related to higher costs for
this project and other projects; 1iIs that
correct?

MR. HEAPES: To high cost.

MR. HECKER: High costs.

MR. HEAPES: Uh-huh.

MR. HECKER: But aren"t the costs
of labor and materials the same anyplace.
They"re no more expensive iIn the city than in
the suburbs are they?

MR.  HEAPES: A typical Giant
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supermarket does not sit on top of two levels
of parking, i1s not surrounded by Tfirst class,
very expensive architecture. This i1s a mixed
use complicated urban site with extremely high
costs.

The volume of the store may not be
significantly higher, but the costs are
higher, at least three times the cost of a
typical Giant.

MR. HECKER: Doesn®"t Giant already
own the land? I mean i1t"s not really an
expense; 1s that correct?

MR. HEAPES: I don"t know how to
answer that. Yes, they own the land.

MR. HECKER: Okay, and you"re
saying that the architecture costs three times
as much to build this building as the Bethesda
Giant?

MR. HEAPES: I have not costed that

CHAIR HOOD: Did you say that? Did
you talk about that?
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COMMISSIONER JEFFRIES: No.

MR. HECKER: I thought he said it
was three times something.

COMMISSIONER JEFFRIES: But not

about the Bethesda. You added something to

that.

MR. HECKER: Okay. But that raises
some questions about the overlay. I think
we"ve -- how much restaurant frontage i1s now

permitted under the current --

CHAIR HOOD: Next question. Let"s
go to the next question. Not that one. Let"s
go to the next question.

MR. HECKER: Well, 1 want to
establish the size of the parking lot --

CHAIR HOOD: You“re not
establishing. Your questions should be framed
towards any rebuttal that you heard tonight.

MR. HECKER: Well, the testimony
was that they agreed to take 20 percent
frontage rather than 25 percent, and my
question 1iIs getting at what in fact i1s the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

134

frontage that i1s currently permitted?

CHAIR HOOD: Mr. Heapes, did you
talk about that tonight?

COMMISSIONER JEFFRIES: Yes. He
responded to this already. He responded to
this already.

CHAIR HOOD: Okay, you already
talked about it. So many different things.
Okay. Ask your question.

COMMISSIONER JEFFRIES: But he"s
answered 1t already, but you could ask again.

CHAIR HOOD: Just go ahead and ask
the question and then answer it.

MR. HECKER: How much frontage,
restaurant frontage are you now permitted to
put --

MR. HEAPES: I don"t have that
number, thank you.

MR. HECKER: Didn"t you say 1iIt"s
very little?

MR. HEAPES: Oh, under the existing
overlay?
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MR. HECKER: Existing overlay.

MR. HEAPES: 1 don"t remember that
number. 1t"s less than one restaurant.

MR. HECKER: Less than one
restaurant. The 20 percent translates to 300
feet or about SiIX Café Deluxe-sized
restaurants; is that correct?

MR. HEAPES: Not necessarily.

MR.  HECKER: Well, how many
restaurants could you put on 300 --

MR. HEAPES: 1 don"t know.

COMMISSIONER JEFFRIES: He
answered. Go on. He said he didn"t know.

MR. HECKER: Okay. How many cars
might this generate?

MR. HEAPES: 1 don"t know.

MR. HECKER: You don"t know? Isn"t
that a standard rule of thumb, how many cars
can be expected per square foot of restaurant
space?

MR. HEAPES: I believe as we said,
we"re looking to use the same definitions of
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food places as the overlay, which 1is not
restaurant-specific. How many cars the ice
cream store calculates is way different than
how many cars a wine bar at different times of
day, etcetera.

All we"re asking for 1is the same
definition of the overlay at a 20 percent
rate, which 1s consistent with the ANC's
request of us.

MR. HECKER: Okay. You testified
that you didn"t want to deal with the
residential parking pass issue, that 1t was a
DDOT issue; 1s that correct?

MR. HEAPES: As 1 understand, that
IS a DDOT process which they manage, and i1t"s
not something we really have the right to
negotiate or speak about. So that is the one
condition of the ANC that we"re not agreeing
to. It"s not really iIn our purview.

MR. HECKER: So you wouldn®"t object

1T the Zoning Commission specified something -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

137

MR. HEAPES: Yes, we would object
to that. We would object to that.

MR. HECKER: Am 1 correct, that you
referred to a DDOT traffic calming study?

MR. HEAPES: No. I referred to the
objectivity of the amount of escrow, which was
discussed with DDOT, about the kinds of things
that might be required i1n traffic study, and
that was a number they generated for us.

MR. HECKER: Okay . Regarding the
subsidized rents or accommodations for current
neighborhood certain restaurants, IS it
correct on page seven of your application that
you stated, and | quote, "You would
accommodate desirable neighborhood commercial
uses that require lower rents'? Is that in
your application?

MR. HEAPES: 111 take your word
for 1t.

MR. HECKER: Okay. So would you be
-—- would you have any objection to the Zoning

Commission specifying that current and
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previous neighborhood-serving tenants be
offered quality space at affordable rent?

MR. HEAPES: As 1 said, we can"t
agree to that. It"s tenant by tenant, deal by
deal. You"re making the wrong assumption,
that they"re all tenants there are paying
subsidized lower rents, So the answer i1s no,
we would not.

MR. HECKER: Okay, thank you. Oh,
can 1 ask one more question? One Wednesday,
May 14th, there was a counter at 6:30 p.m.,
and he reached a count of 25 trucks. I
presume this is i1In the alley. Do you know who
requested this truck count?

COMMISSIONER JEFFRIES: Did they
testify to that on rebuttal? Did anybody
testify about that in rebuttal? You“re
supposed to be asking questions about what
they said iIn rebuttal.

MR. HECKER: Okay.

COMMISSIONER JEFFRIES: You"re not
allowed to speak to us from the audience. [I™m
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speaking to the man at the microphone.

MR. HECKER: I thought that was
raised.

COMMISSIONER  JEFFRIES: Was it
raised i1n there, something about a counter?
Okay .

MR. HECKER: Okay . You®"re done?
You"re done.

CHAIR HOOD: Okay, thank you. Mr.
Feola, your 60 seconds and we"ll wrap 1t up.

MR. FEOLA: I wasn"t sure the last
couple of times 1 would live long enough to
actually give the concluding remarks at the
end of this hearing, but | appreciate the
opportunity and I thank the Commission and the
Chair for the opportunity to present this case
to you, and also your patience and diligence
in hearing all the evidence i1n this really
large record.

The project before you, and
hopefully the one we have described, is
everything that the planning text books in
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2009 highlight as good urban redevelopment.
It s an infill development utilizing the
existing grades and topography on an
underutilized site.

Virtually 50 percent of 1t 1is
surface parking Qlot, bringing together a
neighborhood shopping center with a grocery
store, 80,000 square fTeet of neighborhood
commercial, 140 new housing units, ten percent
of which will be affordable, with the
equivalent a silver level lead standards of
sustainability, all without any displacement
of even one existing resident.

As you deliberate on this
application and this record, | ask you to step
back and put aside the Applicant®"s economic
interest and some of the parochial concerns
you"ve heard by some of the opponents, and
look at this PUD objectively, as | know you
will.

I think you"ll come to the same

conclusion, that virtually every independent
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entity who has looked at this and has reviewed
It has come to the -- Office of Planning,
Department of Transportation, the ANC, that
the deputy mayor for Planning and Economic
Development, the Ward 3 Council members,
Council members Kwame and Michael Brown, the
Smart Growth Alliance, the Ward 3 Vision, the
former OP Director, the former Zoning
Commission member Lindsley Williams and a host
of condo and neighborhood associations that
have voted to support this application.

The conclusion of all those people
Is that this PUD and this project advances the
public interest, and we believe 1s In the best
interest of the District of Columbia. With
that, we want to thank you again for your time
and effort, and look forward to the decision
on this case.

CHAIR HOOD: Okay. Thank you very
much. The record in this case i1s closed. |1
don"t think we asked for anything. Let me do
this, because we"re trying to Tfigure out
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exactly when we"re going to deliberate on
this. It"s the 1i1ssue that we"ve been
discussing up here, trying to do it and save
some time.

We"re going to take five minutes,
and we"re going to come back with when we plan
to deliberate.

(Whereupon, a short recess was
taken.)

CHAIR HOOD: We"re going to go back
on the record. Okay. We"ve come up with some
dates. We have different other things working
for us and some changes that may occur here on
the Commission. So what we were trying to do
IS trying to make something amenable.

So all five commissioners will able
to deliberate. We"ve extensively had a number
of hearings on this case, and we want to make
sure that all five of us, 1t"s better for us
to have a vote of the full Commission.

So we had to do some juggling of
schedules of time frames and calendars of when
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we"re going to deliberate. Ms. Schellin,
could you please mention the schedule that we
have come up with?

MS. SCHELLIN: Yes. As you stated
earlier, the record i1s closed In this case.
The parties, i1t they would like to do so, they
can provide draft findings of facts and
conclusions of law on Wednesday, May 27th, by
three o"clock p.m., and then we will take this
case up for consideration and proposed action
at our June 8th meeting. It"s at 6:30 p.m.

CHAIR HOOD: Okay. Thank you very
much. We"re going to stick to that schedule.

I really would tell you that we don"t have
any way that we can make any alterations or
changes to that schedule. We just cannot do
it.

We have a number of things that are
getting ready to happen with this Commission,
the way we exist now, and that will not be
advantageous to the public also, for us to

have four people or three or whatever the case
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may be. Mr. O"Sullivan?

MR. O"SULLIVAN: We won"t even have
a transcript of this evening"s proceedings in
a week, when we"re supposed to pull together
the record of Tfive hearings iIn proposed
findings of fact and conclusions of law?

CHAIR HOOD: Well, 1f we -- when
are the transcripts due? You can get it
expedited. That has been done before. I
don"t know all how that"s done. I think the
ANC can get one free, right?

MR.  O"SULLIVAN: Okay . We"re
trying to pull together two or three or four
parties to agree on a single set of findings.

CHAIR HOOD: You know what, Mr.
O"Sullivan? We"ve been very accommodating
through this whole process, and | would ask
that you all be accommodating. Because I will
tell you, we"re going to be down to Tfour
commissioners who"ve heard this case iIn fTive
hearings.

We"re trying to make sure that we
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do a full complement of the Zoning Commission
for the best decision possible, because you
know, you end with a 2-2, you never know what
happens. So we need to have an odd number,
and Vice Chair Jeffries 1s going to be
rotating off possibly. You know, | can"t
predict the future.

There are some other schedules,
there®s some other things that are happening
up here. So we pulled all that together to
come up with what we"ve come up with. Now
we"ve been very accommodating in this whole
case, specifically to this case.

So I would ask that you all work
with us, and that®"s just what 1t 1is.

MR.  O"SULLIVAN: It"s jJust an
impossibility, sir. There®"s no way. We don"t
have a paid staff of lawyers to do this. We
all have day jobs, you know.

CHAIR  HOOD: You know what?
Actually, 1 know the feeling. I know the
feeling.
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MR. O"SULLIVAN: I know you do, but
we didn"t volunteer to have this happen to us.
We didn"t volunteer to do this job. I ask
you, that"s just an impossibility for us to do
a credible job in that time.

CHAIR HOOD: Okay . Well, unless
somebody else has a better i1dea, that"s what
we"ve come up with.

COMMISSIONER JEFFRIES: What®"s the
problem with an expedited transcript?

MR. O"SULLIVAN: It's still not
enough time to work with everything.

COMMISSIONER JEFFRIES: Do you even
know -- I mean, well —-

MR.  O"SULLIVAN: We"ve already
starting, but there"s a lot to do. We just
got two new legal responses today that we have
to incorporate and react to and work around
from Mr. Feola. There were what, 15 exhibits
put in the record iIn the last couple of days.

It"s huge record to incorporate 1iIn that
period of time.
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IT 1 were working on 1t full time
in my firm and has associates helping me, that
would be a strain.

CHAIR HOOD: Well, 1 think unless I
hear from one of my colleagues, we"re going to
stick to that schedule. Okay . Mr.
O"Sullivan, we"re going to stick to that
schedule. All right. Anything else?

(No response.)

CHAIR HOOD: AIll right. What that,
this hearing 1Is adjourned.

(Whereupon, at 9:21 p.m., the
record was closed and the hearing was

adjourned.)
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